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Plaintiff Charles Rhines (Rhines) is scheduled to be executed by lethal injection 
sometime between November 3-9,2019, for the murder of Donnivan Schaeffer. Rhines 
seeks a preliminary injunction and stay of the execution for such duration as necessary to 
have a full trial on the merits of his complaint alleging that the proposed drug the State 
intends to use in the lethal injection process, pentobarbital, is not an “ultra-short-acting” 
barbiturate as required by South Dakota statutes. The Stats opposes the request, asserting 
Rhines’ claims are barred by res judicata and further that pentobarbital is an ultra-short 
acting barbiturate as that phrase is used in the statute. The matter came before the Court 
for hearing on October 29,2019. 
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After considering the parties’ written submissions, testinaony presented at the 
hearing, the applicable authorities, the record, and oral arguments, the Court denies 
Rhines re(]|uest for a preliminary injunction and stay of execution, 

FACTUAL BACKGROUND 

On March 8, 1992, the body of Donnivan Schaeffer, an employee of Dig ‘Em 
Donuts in Rapid City, South Dakota, was found in the storeroom of the donut shop. 
His bands were bound, and he had stab wounds to his abdomen, upper back, and the 
back of his neck. There was also money missing from the store. 

After an investigation, Charles Rhines was charged with third-degree burglary 
of the store and first-degree murder of Mr. S chaeffer. 

A jury trial was held, and on January 22, 1993, the jury found Rhines guilty of 
these crimes. The jury recommended a sentence of death for the first-degree murder 
conviction. The trial court entered a judgment and issued a warrant of execution. 

Rhines appealed the conviction and sentence to the South Dakota Supreme 
Court The South Dakota Supreme Court affirmed the conviction and sentence in an 
opinion that was issued May 15, 1996. State v. Rhines, 1996 S.D, 55, 548 N.W.2d 
415. 

Since fiiat time Rhines has pursued a multitude of suits and appeals, both in the 
South Dakota state court system, and in the federal court system, including a case in 
which 8 decision was issued October 25, 2019, by the South Dakota Supreme Court 
affirming the dismissal of Rhines’ suit challenging a Department of Corrections 
administrative policy relating to the methods and procedures for carrying out capital 
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sentences. Rhines v. South Dakota Department of Corrections, 2019 S.D, 59, _ 
N.W.2d^_, 

Rhines is currently scheduled for execution sometime during the week of 
November 3-9,2019. 


Rhines request for relief in this case arises out of the South Dakota 
Legislature’s 2007 revisions to South Dakota’s death penalty statutes contained in 
South Dakota Codified Laws Chapters 23A-27A. Prior to the 2007 changes, SDCL 
23A-27A-32 read in applicable part: 

The^ punishment of death shall be inflicted by the intravenous 
admimstration of a lethal quantity of an ultra-short-acting barbiturate in 
combination with a chemical paralytic agent and continuing the 
application thereof until the convict is pronounced dead by a licensed 
physician according to accepted standards of medical practice, (emphasis 
added). 

The 2007 revisions changed the statute to read in applicable part: 

The punishment of death shall be inflicted by the intravenous injection of 
a substance or substances in a iedial quantity, The warden, subject to the 
approval of the secretary of corrections, shall deftermine the substances and 
the quantity of substances used for the punishment of death, 

At the same time SDCL 23 A-27A-32 was revised in 2007, the legislature added 

anew section, 23A-27A-32.1, which states: 

Any person convicted of a capital offense or sentenced to death prior to 
July 1, 2007 may choose to be executed in a manner provided in § 23A- 
27A-32 or in the manner provided by South Dakota law at the time of the 
person's conviction or serttence. The person shall choose by indicating in 
writing to the warden not less than seven days prior to the scheduled week 
of execution the manner of execution chosen. If the person fails or refuses 
to choose in the time provided under this section, then the person shall be 
executed as provided in 23A-27A-32. 
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On October 1, 2019, pursuant to SDCL 23 A-27A-32.1, Rhinos submitted a 
“KITB-REQUEST SLIP« addressed to Warden Darin Young in which Rhines elected 
the method of execution that was in effect at the time that he was sentenced to death. 
On October 4 , 2019, an amended "KITE-REQUEST SLIP" was submitted by Rhines, 
again addressed to Warden Young, in which Rhines elected the method of execution 
that was in effect at (he time he was sentenced to death, clarifying that the chosen 
method was pursuant to the two-drug protocol of a lethal dose of an ultra-short-acting 
barbiturate and chemical paralytic. 

On October 15,2019, attorneys for Rhines sent a letter by e-mail to Warden 

Young and the Attorney General requesting conJSrmation that Rhines’ requests to be 

executed by the intravenous administration of a lethal quandty of an ultra-short acting 

barbiturate would be honored. Rhines’ attorneys also requested that the State identify 

which ultra-short- acting barbiturate would be used to execute Rhines. 

Two days later, October 17,2019, Assistant Attorney General Paul Swedlund, 

on behalf of the State, sent an e-mail to Rhines’ attorneys, stating: 

I am in receipt of your letter regarding Mr. Rhines' request for execution 
pursuant to the combination of drugs provided by statute at the time of his 
execution. The DOC will follow the law. The ultra-short-acting 
barbiturate the State intends to use is pentobarbital. 

Five days later, October 22, 2019, Rhines filed this suit against Defendants 

(hereinafter collectively referred to as the “State”) challenging the State’s use of 

pentobarbital. Rhines also filed his application for a preliminary injunction and stay of 

execution, his brief in support of his application, an affidavit by his attorney, Dan 
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Fntz, with documents attached being relied upon by Rhines, and an affidavit by 

Rhines expert, Craig Stevens, Ph.D. An amended complaint was filed the next day, 
October 23, 2019. 

Because the execution is scheduled for next week, an expedited hearing was 
held October 29,2019. Prior to the hearing, the State submitted a brief opposing 
Rhines* requests. The State also submitted documents in support of their argument, 
including a Declaration of Joseph Antognini, M.D. 

At the hearing, the parties presented their respective arguments. Rhines also 
called his expert, Craig Stevens, Ph.D as a witness. Because of the expedited 
schedule, the State s expert, Joseph Antognini, M.D,, was not available to testify, but 
his affidavit had previously been submitted. 

OVERVIEW 

In this suit Rhines is not challenging whether he received a fair trial, He is not 
challenging his conviction for first-degree murder. He is not challenging his sentence of 
death by lethal injection. He is not challenging whether death by lethal injection violates 
the Eighth Amendment prohibition against cruel and unusual punishment. He is 
challenging whether pentobarbital is an ultra-short-acting barbiturate as that phrase was 
used in SDCL 23A-27A-32. 

Barbiturates are a drug group derived from barbituric acid, Barbiturates depress 
the central nervous s)^tem apd have long been used as sedatives and hypnotics. 
Depending on the type of barbiturate and the size of the dosage, the drug can be used to 
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reduce anxiety, help a person fell asleep, or to render a person unconscious. Depending 
on the type and the dose, it can also be lethal. 

In the two-drug protocol followed by South Dakota in executing a death sentence 
by lethal injection, a large dose of the barbiturate is administered intravenously. This is 
intended to cause unconsciousness in less than a minute. After the prisoner is 
unconscious the prisoner is no longer aware of pain or distress. As the drug continues to 
affect the body, the respiratory system is suppressed, the brain is deprived of oxygen, and 
cardiac activity ceases. The barbiturate by itself is sufficient to cause death. To ensure 
death, however, after the prisoner is unconscious, a paralytic agent is administered 
intravKtously, This fUrther inhibits muscle action, including ceasing cardiac activity. 

Rhines agrees this case does not involve a challenge to the paralytic agent the 
State intends to use, but only a challenge to the use of pentobarbital as the bari>iturate the 
State intends to administer. In support of his challenge, Rhines retained Dr, Craig 
Stevens. Dr. Stevens has a Ph.D. in Pharmacology and is currently a Professor of 
Pharmacology at Okiahoina State University, Dr. Stevens submitted an affidavit and 
testified at the October 29,2019, hearing. In his opinion, barbiturates are divided into 
four distinct categories; ultra-short acting, short-acting, intermediate-acting, and long- 
acting, In his affidavit he states the classifications refer to the time of onset and duration 
of the drugs* effects. He testified that, the faster the onset (time required for the drug to 
take effect), the shorter the duration (time it takes for the drag to wear off). During his 
testimony at the hearing, he added that the classifications also relate to the drugs’ lipid 
solubility. 
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In Dr. Stevens’ opinion, there are two “ultra-short-acting'’ barbiturates, sodium 
thiopental and methohexita!. Thiopental, the most frequently used ultra-short-acting 
barbiturate, is used in short-duration surgeries. The onset of anesthesia is usually within 
10 to 30 seconds, because thiopental is so lipid soluble that it rapidly enters the brain. 

Dr. Stevens also opines that pentobarbital is classified as a short-acting 
barbiturate, not an ultra-short-acting barbiturate. In support of his opinion. Dr. Stevens 
references various publications that place pentobarbital in the class of fast-acting 
barbiturates, He noted that even the package insert for Nembutal Sodium Solution (a 
brand-name pentobarbital sodium injection) states it is a short-acting barbiturate, 

Rhines also relies heavily on a Montana state court decision, Smith v. State of 
Montana, Dept. ofCorr., 2015 WL 5827252 (Mont. Dist, 2CH5). The triai judge in 
SmUK in interpreting a statute similar to SDCL 33 A-27A-32, ruled that pentobarbital is 
not an ultra-fast-acting barbiturate and enjoined the state ftom using it in the state’s lethal 
injection protocol. Id. It does not appear the Smith decision was appealed to the 
Montana Supreme Court, 

The State’s expert on this issue is Joseph Antognini, M.D. Dr. Antognini is board 
certified in anesthesiology and his experience includes being Director of Peri-operativc 
Services at the University of California Davis Health; and a Professor of Anesthesiology 
and Pain Medicine and Professor of Neurobiology, Physiology, and Behavior at 
University of California, Davis. 

In his Declaration, Dr. Antognini explains that barbiturates can be classified as 
“ultra-short acting", “ultra-fast acting”, “short actingand "fast acting ” These 
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Classifications, however, are not absolute and change depending on the size of the dosage 
of the drug and whether it is administered orally (a pill) or intravenously. 

Importantly, Dr. Antognioi explains that the terms "ultra-short acting” and “short¬ 
acting refer to the d uration of action of the drug, that is, the length of time the drug has 
Its intended eifect (i.e., how long it takes to wear ofQ. Dr. Antognini further explains that 
“ultra-fast acting” and “fast-acting” refers to the onset of action, in other words the length 
of time it takes for the effect of the drug to occur. 

Exhibit C attached to Dr. Antognini ’ s Declaration shows that a clinical 
intravenous dosage of thiopental takes effect in 10-40 seconds, while a clinical dosage of 
pentobarbital takes effect in one minute. In lethal execution dosages, however, while 
thiopental intravenously still takes effect in 10-40 seconds, pentobarbital takes effect in 
20-30 seconds. Accordingly, in lethal execution dosages, pentobarbital’s onsei may take 
elfect more qui ckly than thiopental, 

In Dr. Antognini’s opinion, pentobarbital administered intravenously in the lethal 
dose the State intends to use in Rhines’ ex«:ution, will cause Rhines to be unconscious 
within 20-30 seconds after the initiation of the infusion. This is consistent with the time 
it would take for Rhines to be unconscious after initiation of an inflision of thiopental 
(10-40 seconds). Accordingly, pentobarbital is consistent with the classification of an 
ultra-fast acting/ultra-ahort acting barbiturate. 

Further, In lethal doses, the duration of the drug, whether pentobarbital or 
thiopental, is meaningless as the inmate will die prior to the time the drug’s effects cease. 
The State argues that it makes no sense and would lead to an absurd result to think that 
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the legislature was requiring use of a drug, the effects of which would wear off quickly (a 
drug with a short duration). The drug must be of such duration that its effects extend 
beyond the time of death. Instead, the State asserts it does make sense that the legislature 
was referring to a drug that induces a very quick transition from conscdousness to 
unconsciousness. In a lethal intravenous dosage, the transition from consciousness to 
unconsciousness is virtually the same whether it is thiopental or pentobarbital, and, in 
fact, may be faster with pentobarbital, 

PRELIMINARY INJUNCTION STANDARDS 
SDCL 15-6-65 and SDCL Chapter 21-8 confirm that courts have the authority to 
issue preliminary and permanent injunctions, Whether a preliminary injunction should be 
issued involves the consideration of four factors, namely: (1) the threat of irreparable 
harm to the movant; (2) the balance of equities between the parties; (3) the probability 
that the movant will succeed on the merits; and (4) the public interest, Dataphase 
Systems. Inc. v. CL Systems. Inc., 640 F,2d 109,113 Cir, 1981) (en banc); Hedlundv. 
River Bluff Estates, UC, 2018 S.D. 20, \ 1 5, 908 N.W,2d 766, 771; Dacy v. Cars, 471 
N.W,2d 576,579 (S.D, 1991). No single factor is determinative in deciding whether to 
issue a preliminary injunction. Dataphase, 640 F.2d at 113. 

Irreparable Harm to the Movant 

Death, of course, cannot be undone, Rhines, however, is not asserting in this suit 
that he should not be put to death by lethal injection. Instead, he asserts that the 
irreparable harm he will suffer is being deprived of his right to be executed in the manner 
provided for by South Dakota law, more specifically by the administration of lethal doses 
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of an ultra-short-acting barbiturate in combination with a paralytic agent. Rhines asserts 

the only barbiturates that qualify as ultra-short-acting barbiturates are thiopental and 
methohexital. 

The State counters that there is no irreparable harm to Rhines because in lethal 
doses pentobarbital is an ultra-short-acting barbiturate as that phrase is used in SDCL 
23A-27A-32. Further, the effect of pentobarbital in lethal doses is not materially 
different from the effect of thiopental, and in some circumstances, pentobarbital induces 
unconsciousness faster than thiopental 

In considering this frictor, I find it is neutral, not favoring Rhines or the Slate. 
Balance of Equities Between the Parties 

Rhines asserts the harm to the State is a minimal incremental delay and the 
administrative inconvenience of seeking another execution warrant. Rhines further cites 
to BucHew V. Precythei\19 S.Ct. 1112,1146 (2019), for the proposition that “the equities 
in a death penalty case will almost always favor the prisoner so long as he or she can 
show a reasonable probability of success on the merits.” 

The State counters with its own quote from BuckleWt that stays of execution 
‘'should be the extreme exception, not the norm.” BuckleWt 139 S.Ct. at 1134. The State 
has a strong interest in enforcing its criminal judgments. HUl v, McDonough, 547 U.S, 
573, 584 (2006). In addition, victims of crime (in this case the family of Donnivan 
Schaeffer) “have an important interest in the timely enforcement of a sentence,” Id. 

As stated in Nelson v, Campbell, 541 U.S. 637,650 (2004), “[gjiventhe state’s 
significant interest in enforcing its criminal judgments, there is a strong equitable 
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presumption against the grant of a stay where a claim could have been brought at such a 
time as to allow consideration of the merits without requiring entry of a stay,” 

In Ledford v, Comm V, Georgia Dep 't ofCorr., 856 F. 3d 1312. 1319-20 (11» Cir. 
2017), the court denied a stay even though the inmate^s claims were not necessarily 
barred by the statute of limitations. The court reasoned that the inmate had not been 
timely in waiting until five days before his execution to raise his claim, Id, 

In Jones v. Allens 485 F,3d 635 (11'*' Cir. 2007) an inmate facing imminent 
execution filed a last-minute challenge to Alabama's execution protocol, which had been 
adopted four years earlier. The Allen court concluded that the inmate’s delay "leaves 
little doubt that the real purpose behind his claim is to seek a delay of his execution, not 
merely to effect an alteration of the manner in which it Is carried out.*’ Jones, 483 F.3d at 
640. 

In considering the equities in this matter, it is highly doubtful that tihe real purpose 
of this suit is Rhines* desire to die by the use of thiopental instead of pentobarbital as the 
barbiturate used in the two-drug protocol. Instead, the real purpose behind his claim is 
likely to seek a delay of his execution. 

I find that the balance of equities between the parties favors the State. 

Public Interest 

The public interests in this matter are similar to the balance of equities between the 
parties, with the additional factor of the public’s interest in its citizens and public officials 
complying with the laws passed by our legislature. The public has a strong interest in 
making sure the State complies with laws passed by our legislature. This interest is 
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magnified when the State is cairying out the ultimate criminal penalty-death. Whether 
this factor favors the State or Rhines, however, depends in large part an this court’s 
findings on the probability of Rhines being successful on the merits of his challenge. 
Probability that Movant Will Succeed on the Merits 

In this case, the most significant factor in determining whether to grant Rhines' 
request for an injunction and stay of execution is the probability of Rhines succeeding on 
the merits of his claim. As stated in Hill, this requires Rhines to show “a significant 
possibility of success on the merits ” Hill, 547 U.S. at 584. To determine this, the court 
must first address the issue of whether Rhines’ suit is barred by the doctrine of res 
judicata, 

Res Judicata 

The State argues that Rhines current claims are barred by res judicata. It argues 
that Rhines could have and should have raised this challenge eight years ago rather than 
waiting until less than two weeks before his execution is scheduled. The federal courts 
have held 

“A court considering a stay must... apply ‘a strong equitable presumption 
against the grant of a stay where a claim could have been brought at such a 
time as to allow consideration of the merits without requiring entry of a 
stay.’”/fi// V, McDonough, 547 U.S. 573, 584, 126 S.Ct. 2096,165 L.Ed.2d 
44 (2006) (quoting JVfe/jon v. Campbell, 541 U.S. 637,650,124 S Ct 2117 
158 L.Bd.2d 924 (2004)). 

McGehee v. Hutchinson, 854 F,3d 488,491 (8th Cir.), cert, denied, 137 S, Ct. 1275, 197 
(2017). 

The 2007 additions to SDCL 23 A-27A-32 allow the warden to determine the 
substances and quantity of substances used for the punishment of death. In 2008, Rhines 
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amended his pending habeas petition in Pennington County (51 CIV 02-924) to also 
include a complaint for declaratory and injunctive relief. The declaratory and injunctive 
relief sought was in response to the statutory language in 23 A-27A-32. Rhines’ 
rejjuested relief included: (1) a declaration that an execution carried out by means of the 
two drug cocktail provided in SDCL 23A-27A-32 in effect at the time of his conviction 
constitutes cruel and unusual punishment in violation of the South Dakota and United 
States Constitutions, as well as deprives him of his right to due process of law, and is 
therefore unconstitutional; and (2) a declaration that SDCL23A-27A-32, as presently 
codified, and as applied to Rhines, constitutes an unconstitutional bill of attainder and an 
unconstihitional ex post facto law and deprives him of his right to due process of the law. 

In August 2010, following the changes in 2007 to tiie statute and the United States 
Supreme Court decision in Baze v, Rees, 553 U.S. 35, the State resvised its existing 
execution policy and protocol (‘‘the protocol”). The protocol used the same three-drug 
protocol approved in Sore. In response to emerging judicial acceptance of pentobarbital 
as an execution anesthetic, the State again modified the protocol in October of 2011 to 
also provide for execution via a 1-drug, pentobafoital protocol for all prospective 
executions. After the adoption of the revised protocol, RJhiaes was served with notice of 
the protocol on October 21,2011. Exhibit 1 attached to the State's brief in this matter is 
the notice and protpeoi. 

The protocol included a policy on the substances and quantity of substances to be 
used for executions. The protocol identified the contents of the syringes for 3-Dnig, 2- 
Drug, and l-Drug executions. With regard to the barbiturates used for executions, the 
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protocol identified diat either sodium thiopental or pentobarbital would be used, 

Importantly, following the charts describing the drugs to be utilized in executions, 
paragraph 4 on page 3 stated: 

Any person sentenced to death prior to July 1,2007, may choose to be 
executed by the 3- or 1 -Drug protocol set forth in this document, provided 
the SDDOC possess die necessary substance or substances for the method 
chosen at the time scheduled for the inmate’s execution, or in the manner 
provided by South Dakota Jaw at the time of the person’s conviction {2~ 

Drug protocol set forth in this document). ^ 

After notice of the protocol in October of 2011, Petitioner made no further 
amendments to his petition. A court trial was held over a year later in December 
of2012. During this period, discovery ensued and experts were deposed. Experts 
were deposed largely on the subject of a 3-drug protocol and whether it violates 
the Eighth Amendment; however, pentobarbital was a subj ect of frequent 
questioning. On February 27,2013, Judge Trimble issued an Order denying 
Petitioner’s claims, which decision included discussions of the use of 
pentobarbital. Both the circuit court and the South Dakota Supreme Court denied 
a Certificate of Probable Cause, 

"Res judicata precludes relitigation of issues previously heard and resolved; it also 

bars prosecution of claims that could have been raised in the earlier proceeding, even 

though not actually raised.” Hobart Ferebee, 2009 S.D. 101, ^ 30,776 N.W.2d 67,76 

(emphasis added). The South Dakota Supreme Court has also advised that: 

Res judicata consists of two preclusion concepts; issue preclusion and claim 
preclusion.” Am. Family Ins. Grp. v. Robntk, 2010 S.D, 69, ^ 15,787 N.W.2d 

' Exhibit 1 attached to State's brief in tills matter. 
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preclusion refers to the effect of a judgment in foreclosing 
relitigatiou of a matter tiiat has been litigated and decided,” and “also is 
referred to as direct or collateral estoppel.” Id. (quoting Migra v. Warren City 
Sch. Dist Bd. of Educ., 465 U.S. 75, 77 n.I, 104 S.Ct. 892, 894 n.l, 79 
L.Ed.2d 56). “Claim preclusion refers to the effect of a judgment in 
foreclTOing litigation of a matter that never has been litigated, because of a 
detenuination that it should have been advanced in an earlier suit.,,,” Id 
(quoting Mgra. 465 U.S. at 77 n.l, 104 S.Ct at 894 n.l). ‘To invoke the 
doctrine of res judicat^ four elements must be established: (1) a final 
judgment on the merits in an earlier action; (2) the question decided in the 
former action is the same as the one decided in the present action; (3) the 
parties are the same; and (4) there was a full and fair opportunity to litigate 

theissuesinthepriorproceeding. Peop/eexre/. i,.J„2006S.D 76 1122 721 

N.W.2d 83, 89-90. 

E&tate o/ Johnson ex rei Johnson v. Weber, 2017 S.D. 36, H41, 898 N.W.2d 718, 733, 
reh'g denied (July 28,2017). 

When examining a res judicata argument, a court is “not restricted to whether the 
specific question posed by the parties in both actions was the same or whether the legal 
question posed by the nature of the suit was the same.” Farmery. S, Dakota Dep‘t of 
Revenue & Regulation, 2010 S.D. 35, H 10, 781 N.W.2d 655, 660. Instead, “[a] cause of 
action is comprised of the facts which give rise to, or estidilish, the right a party seeks to 
enforce.” Merchants State Bemkv. Light, 458 N.W.2d 792,794 (citing Bcmk ofHoven v. 
Rausch, 449 N.W.2d 263, 266)). “Essentially, it is the underlying facts which give rise 
to the cause of action that must determine the propriety or necessity of presenting a 
specific issue within the prior proceedings.” Lewton v. McCauley, 460 N.W.2d 728, 731 
(S.D. 1990). 

This Court considers the cases of Lewton and Farmer as instructive in 
understanding res judicata. In both cases, each claim arose out of factually similar 
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sc^srios. In farmer, both claims arose out of the same act: failure to pay taxes. 
Because both claims came from the same transaction and one already had a fmal 
judgment, the Court found that res judicata applied. Similarly, in Lewton, both claims 
arose out of the same scenario: Lewton’s bankruptcy. However, the difference in Lewion 
focuses on whether the subsequent claim even existed at the time the first claim was 
brought. While tiie first claim concerned the cattle and the contract between the parties, 
the amount of rent owed is certainly related to both; however, the second claim could not 
have been brought at that time because the issue of the amount of rent owed derived from 
the first court’s decision. Lewton demonstrates that while the two claims may arise out of 
the same fectual scenario, the second claim must have existed at the time if a party is 
going to assert that the claim should have been brought pursuant to the doctrine of res 
judicata. Farmer, on the other hand, demonstrate two separate claims related to the 
same action. If the party had a fair opportunity to litigate the second claim during the 
proceedings of the first claim, res judicata precludes the subsequent action. 

Rhlnes had a full and fair opportunity to challenge the protocol’s compliance with 
the statutes in his 2011 Pennington County action. Rliines was put on notice of the 
State’s inteit to use pentobarbital when Rhines was served with a copy of the protocol on 
October 24,2011. The protocol contained explicit notice of the State’s intention to use 
pentobarbital in the 2-drug protocol that Rhines ultimately elected. Rhine’s then-pending 
complaint for declaratory and injunctive relief contained general arguments that the 
protocol denied him due process that he felt he was entitled to under SDCL 23 A-27A-32 
and opposed the “two chemicals” that would be used. Experts in the case frequently 
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discussed the use of pentobarbital in the execution. In a deposition taJten December 1, 
2012, one of Rhine’s own experts, Dr, Mark Heath, testified at length about the use of 
pentobarbital. A copy of Dr. Heath’s deposition is attached as Exhibit 8 to the State’s 
brief in this case. Examples of Dr. Heath’s discussion of pentobarbital includes 
testimony on page 21 of the deposition transcript that “pentobarbital is typically put into 
the short or medium-acting categories,” Further on page 22 he discusses the differences 
between thiopental and p^tobarbital. On page 22 he is asked whether he has “reviewed 
the protocol and have an understanding at least a paper level of how the State of South 
Dakota intends to use pentobarbital as a lethal injection drug”, to which Dr. Heath replies 
"Yes.” 

Additionally, during the litigation of Rhine's method of execution claims, the 
Statehad an expert opine on whether a 2-drug protocol of pentobarbital and a paralytic 
agent would provide a painless and humane death for an inmate. Therefore, not only was 
Rhines put on notice in October of 2011, but he was also put on notice, through the 
deposition of the experts, of the State’s intent to use pentobarbital in carr ying out the 2- 
drug protocol. 

Because Rhines was aware of the State’s intent to use pentobarbital in its 2-drug 
protocol, Rhines could have and should have brought a specific challenge to the use of 
pentobarbital as part of his then-pending complaint for declaratory and injunctive relief 
eight years ago. While Rhines challenged many other aspects with regard to 23A-27A- 
32, Rhines failed to present any argument as to pentobarbital when the protocol explicitly 
listed pentobarbital as one of two drugs that could be administered In the 2-drug protocol. 
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Because the declaratory action sought in the prior litigation specifically talked about both 
drugs, the protocol, and the statute, Rhines was bound to bring the claims at that time, not 
sight years later and just days before his scheduled execution. 

The State fiirther asserts that this was a strategic attempt to stay his execution 
became he also could have asserted the claims In his APA challenge in August of 2018 
but did not do so, See Rhines v. South Dakota Dept. ofComcUorts, 2019 S.D, 59, _ 
N.W.2d_. 

At the hearing, Khines asserted that the claims arc not barred by res judicata 
because the claim was not ripe until the State’s non-compliance with the statute. Rhines 
also argues that die claims asserted are not the same under a res judicata analysis. As to 
the ripeness, Rhines argues that SDCL 23A-27A.32,1 provides him with a right to elect 
which method of execution to administer up until 7 days prior to the scheduled week of 
execution. Thus, the choice to elect which method of execution gives him authority to 
wait to choose his manner of execution and no issue existed until the State notified him 
that the barbiturate to be used at his execution would be pentobarbital. 

This court finds that argument unpersuasive. As discussed above, Rhines initially 
filed a habeas petition on unrelated grounds in Pennington County in 2002. Following 
the amendments to the statutes in 2007, Rhines amended his petition in 2008 seeking 
declaratory and injunctive relief based on the constitutionality of SDCL 23 A-27A-32 
before and after the amendments. Many of Rhines* claims related to the changes in the 
statutes and the lack of specificity of what kind of drugs would be utilized in an 
execution. The protocol was issued in 2010 and revised in 2011 and provided specific 
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explanations of the types of drugs the State would utilize, among others. Further, the 

protocol in paragraph 4 on page 3 made it clear that the 2-drug protocol was exclusively 

applied to inmates sentenced prior to 2007, such as Rhines. Rhinos was put on notice of 

tile adoption and revision of the protocol. The protocol specifically referenced 

pentobarbital as one of two barbiturates to be used in a 3-, 2-, or 1- drug execution. 

Rhmes had this information and made no amendments to his current declaratory and 

injunctive requests in his petition. Unlike Lewton, Rhines’ cause of action existed at the 

time his Pennington County declaratory judgment action was pending. Rhines had a "full 

and fair opportunity to litigate” the validity of whether the protocol was in compliance 

with the language under SDCL 23 A-27A-32 at that time. 

As to Rhines’ ripeness argument, SDCL 21-24-1 permits the declaration of legal 

rights or relations before an actual injury occurs.^ When seeking declaratory relief, there 

are four jurisdiclional requirements that must be established; 

(1) There must exist a justiciable controversy; that is to say, a controversy 
in which a claim of ri^t is asserted against one who has an interest in 
contesting it; <2) the controversy must be between persons whose interests 
are adverse; (3) the party seeking declaratory relief must have a legal 
interest In the controversy, that is to say, a legally protectibJe interest; and 
(4) the issue involved in the controversy must be ripe for judici al 
determination. 

Boeverv. SoiUh Dakota Bd. Of Accountancy, 526 N.W.2d 747,750 (quoting Danforth v. 
City of Yankton, 25 N.W.2d 50, 53 (S.D. 1946). "Ripeness involves the timing of judicial 


^ SDCL 21-24-1 provides; Courts of record within their respective Jurisdictions shall have power to declare rights, 
status, and other legjil relations whether or not fijrther Toli^f is or gould be claimed* No action or jMDCeeding shall be 
open to objeclion on the ground that a declaratory judgment or decree is prayed for The deciaration may be either 
affirmative or negative in form and effect; and such declaration shall have the force and effect of a final judgment or 
decree* 
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review and the principle that ‘UJudicial machinery should be conserved for problems 
which are real and present or imminent, not squandered on problems which arc abstract 
or hypothetical or remote.’” Id. (quoting Gottschalk v, He^g, 228 N.W.2d 640,643^4 
(S,D.1975) (quoting Davis, Administrative Law Treatise, § 21.01)). 

In Soever v. South Dakota Bd of Accountancy, Boever was a certified public 
accountant licensed under SDCL ch 36.20A. 526 N.W.2d 747,748 (S.D, 1995). In order 
to maintain his licensure, Boever, as well as all CPAs, were subjected to quality reviews 
every three years pursuant to statute. Id. After a statutorily mandated quality .review was 
conducted, the South Dakota Department of Legislative Audit filed a complaint against 
Boever. Id, at 749. In an agreement to terminate disciplinary action against Boever, he 
agreed to undei^o another quality review. Id. Shortly after his agreement, Boever filed a 
complaint in circuit court seeking a declaration at the review and disciplinary statutes 
were unconstitutional due to vagueness and lack of sufficient standards to constitute a 
lawful delegation of legislative powers. Id The trial court found that the claims were not 
lipe because there was “no present controversy.” Id 

On appeal, the South Dakota Supreme Court affirmed and reversed in part. Id at 
751. In the analysis, the Court affinned the trial court’s conclusion that there was no 
present controversy with regard to the disciplinary statutes. Id. at 750. With regard to 
the quality review statutes, though, the Court reversed and remanded the trial court’s 
decision based on the statutory language that required quality reviews every three years. 

Id. The language there provides for future quality reviews that are “imminent and 
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inevitable because a review was bound to happen in the fijture, M. The court therefore 
found that the constitutioiial challenge to the statute was ripe for review. Id. 

Rhines was lawfully sentenced to death. Like the quality reviews statutes in 
Boevet, Rhines execution was “imminent and inevitable,” The statutes and protocol 
undoubtedly applied to Rhines in 2011 as much as it docs now in 2019, The issue was 
ripe in 2011 when ftie protocol was issued because the protocol explicitly referenced 
pentobarbital as one of two barbiturates to be used In executions. Further, in his previous 
litigation in 2011, Rhines specifically referenced both drugs listed in the protocol in his 
declaratory action. Furthermore, in 2011, when the protocol was issued, the issue now 
presented was not abstract, hypothetical, or remote at that time. 

The State is correct in its assertion that Rhines challenged the exact protocol in 
2011 aS'he is challenging now. The protocol clearly indicated that the State would 
administer a barbiturate of either sodium thiopental or pentobarbital. Rhines places 
emphasis on the word or and argues that because he did not know which drug the State 
would use at his execution, the issue was not ripe. However, Rhines argument fails 
because the issue of the constitutionality of the 3-drug protocol was ripe for judicial 
review as was demonstrated by the Rhines’ declaratory and injunctive action in 2011. 
Applying Rhines’ logic, because the State or Rhines could have elected alternate methods 
of execution, his original claims in 2011 would also not have been ripe for adjudication. 
Therefore, the question of whether pentobarbital, as listed in the protocol and discu^ed 
in the habeas petition, fits within the statutory definition of an ultra-short acting 
barbiturate would be ripe as well. 
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The Eighth Circuit’s decision in McGehee v. ffutchinsoni in another death penalty 
case challenging the drug cocktails, also supports this court’s decision. “Whether or not 
the claim technically is barred by doctrine of res judicata or collateral estoppel, the 
prisoners' use of “piecemeal litigation” and dilatory tactics is sufficient reason by itself to 
deny a stay,” McGehee v. Hutchinson, 854 F.3d 488, 492-92 (8th Cir.), cert, denied, 137 
S. Ct, 1275, 197 L.Ed, 2d 746 (2017) (quoting Hill v. McDonough, 547 U.S. at 584-85, 
126 S.Ct. 2096). “Both the State and the victims of crime have an important interest in 
the timely enforcement of a sentence ” Hill v. McDonough, 547 U.S, 573, 584, 126 S. a 
2096,2104,165 L. Ed. 2d 44 (2006) (quoting Calderon v. Thompson, 523 U.S. 538, 556, 
118 S.Ct. 1489,140 L.Ed.2d 728 (1998)). 

The Court finds there is a strong probability that Rhines* claims are barred by res 
judicata, and further finds there is not a significant possibility that Rhines will be 
successful on the merits of the res judicata issue. Because of the court’s finding on the 
res judicata issue, it does not need to, and does not, make a finding regarding whether 
pentobarbital is an ultra-short acting barbiturate as that phrase is used in 
SDCL 23A-27A-32. 
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ORDER 


Based upon the foregoing, Rhines’ request for a temporary restraining order and 
preliminary injunction is denied. Rhines’ request for a stay of execution is aJso denied. 
Dated this 31st day of October, 2019. 



ATTEST: 

AngeliaM. Gries, Clerk of Court 
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Charles Russell Rhines, by and through his counsel of record, hereby submit Appellants’ 
Docketing Statement as fallows: 


Sectinn A 


TRIAL COURT 

1. The circuit court from which the appeal is taken: Second Judicial Circuit. 

2. Die county in which the action is venued at the time of the appeal: Minnehaha 
County, 

3 . The name of the trial judge who entered the decision appealed; The Honorable Jon C. 
Sogn. 


PARTIES AND ATTORNEYS 


4. Identify each party presently of record and the name, address, and phone cumber of the 
attorney for each party; 

Charles Russell Rhines Daniel R. Fritz (2390) ^ 

Timothy R. Rahn (4871) ' 

Ballard Spahr LLP 
lOl S. Reid St, Suite 302 
Sioux Falls, South Dakota 57103 
(605)978-5205 
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Caroline Heller 
Greenberg Traurig, LLP 
200 Park Avenue 
New York, NY 10166 
(212)801-2165 


Soudi Dakota Department of 
Corrections and Mike Leidholt, 
Secretary, South Dakota Department 
of Corrections 


Paul S. Swedlund 
Assistant Attorney General 
1302 East Highway 14, Suite 1 
Pierre, South Dakota 57501-8501 
Telephone: 605-773-3215 
PauLswedlund@state.sd,us 


Section B. 


TIMELINESS OF APPEAL 

1. The date the judgment or order appeal from was signed and filed by the trial court: 
Signed and filed on October 31,2019. 

2. The date notice of entry of the judgment or order was served on each party: October 31, 
2019. 

3. State whether either of the following motions was made: 

a. Motion for judgment n.o.v., SDCL 15-6-50(b): __Yes__X_No 

b, Motion for new trial, SDCL 15-6-59: _Yes X ^No 

NATURE AND DISPOSITION OF CLAIMS 

4. State the nature of each party’s separate claims, counterclaims or cross-claims and the 
trial court’s disposition of each claim (e.g., court trial, jmy verdict, summary judgment, 
default judgment, agency decision, afifinned/reversed, etc.). 

On October 22, 2019, Rhines filed an action in the Circuit Court for the Second Judicial 
Circuit seeking injunctive and declaratory relief to enforce his statutory right luider South Dakota 
law to be executed by the manner he chose. Rhines’s Complaint alleges four causes of action. 
The First Cause of Action, Violation of the Right to Choose the Manner of Execution Provided 
by Law at the Time of Sentence, alleges that, in enacting SDCL § 23A-27A-32.1, the State of 
South Dakota created a state statutory right that entities Rhines to be executed in the manner 
provided by South Dakota law at the time of the Rhines* s conviction or sentence. The mannfT- of 



execution provided by South Dakota law at the time of Rhines’s conviction and sentence was, in 
relevant part, by the intravenous administration of a lethal quantity of an ultra-short-acting 
barbiturate in combination with a chemical paralytic agent and continuing the application thereof 
until the convict is pronounced dead by a licensed physician according to accepted standards of 
medical practice.” SL 1984, Ch 181, codified at SDCL § 23A-27A-32 (1984.). 

The Second Cause of Action, Deprivation of Due Process, alleged that in enacting SDCL 
§ 23A-27A-32.1, the State of South Dakota created life and liber^ interests that entide Rhines to 
be executed in the manner provided by South Dakota law at the time of the Rhines’s conviction 
or sentence. (Compl. 51-54.) Rhines’s Hfe and liberty iater^ts in being executed in this 
manner are protected by the Due Process Clause of the Fourteenth Amendment of the United 
States Constitution and the Due Process Clause of Article Six, Section 2 of the South Dakota 
Constitution. 

The Third Cause of Action, injunctive Relief, and the Fourth Cause of Action, 
Declaratory Jwlgnient, sought iiyunctive and declaratory relief (1) Staying RMnes’s execution 
pending adjudication of this action; (2) declaring that pentobarbital is neither an ultra-short- 
at^ng barbiturate nor a chemical paralytic agent; (3) enjoining the DOG from executing Rhines 
with pentobarbital; and (4) ordering that the DOC shall execute Rhines only with an ultra-short- 
acting barbiturate, to wit, sodium methohexital or sodium thiopental, in combination .with a 
chemical paralytic agent 

In light of Mr. Rhines’s scheduled execution, he also filed an application for a 
pteliminaiy injunction, temporary restraining order, or stay of execution to prohibit the DOC 
from executing him with pentobarbital and to order that the DOC shall execute Rhines only with 
an ultra-short-acting barbiturate in combination with a chemical paralytic agent. 

On October 31,. 2019 the Honorable Jon Sogn entered an Order denying the application 
for preliminary injunction and stay of execution. 

5. Appeals of right may be taken only from final, appealable orders. See SDCL 15-26A-3 
and -4. 

a. Did the trial court enter a final j udgment or order that resolves all of each party’s 
individual claims, counterclaims, or cross-claims? 

_Yes_X_No 

’^lo the extent this is not a final order, and instead only an order denying 
preliminary injunction and stay of execution, this Court has jurisdiction under 
SDCL 15-26A-3C5). See Hedlundv. River Bluff Estates LLC, 2018 S.D. 2C (S.D. 
201S) 

b. If the trial court did not enter a final judgment or order as to each party’s 
individual claims, coimterclaims, or cross-claims, did the trial court make a 
determination and direct entry of judgment pursuant to SDCL 15-6-54(b)? 

_Yes_X„No 

6. State each issue intended to be presented for review. (Parties will not be bound by these 
statements) 
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a. Whether the trial court erred in denying application for preliminaiy injunction and 
stay of execution? 

b. Whether the trial court erred in concluding the claims are barred by res judicata’? 

c. "Whether Mr. Rhines has shown a strong likelihood of success on the merits of his 
causes of action? 

7. Attach a copy of any memorandum opinion and findings of fact or conclusions of law 
supporting the judgment or order appealed from. See SDCL 15-26A-4C2). 

a. See attached Memorandum Opinion and Order Denying Application for 
Preliminary Injunction and Stay of Execution 


Dated at Sioux Falls, South Dakota, this 3 Iday of October, 2019. 
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101 South Reid Street, Suite 302 
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rahat@ballardspahr,com 
Attorneys for Charles Russell Rhines 
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INTRODUCTION 


This case asks the Court to enforce a set of clear statutory commands from the 
South Dakota legislature. Pursuant to Section 23A-27A-32.1 South Dakota Codified 
Laws, no less than seven days before a scheduled execution, a death-sentenced inmate 
who was convicted or sentenced prior to July 1, 2007 is entitled to elect to be executed in 
the manner set forth in South Dakota law at the time of his conviction or sentence. In 
1993, South Dakota law provided that the punishment of death “shall be inflicted by the 
intravenous administration of a lethal quantity of an ultra-short-acting barbiturate in 
combination with a chemical paralytic agent....” SL 1984, ch 181, codified at SDCL 
23A-27A-32 (1984). 

Appellant Charles Russell Rhines was sentenced to death in 1993 and has 
exercised his right to elect the manner of execution in place at that time, but the State 
notified him that it would inflict death with pentobarbital, a drug that is neither an “ultra- 
short-acting barbiturate” nor a chemical paralytic agent. Mr. Rhines therefore brings 
causes of action that arise out of his statutory rights, his exercise of those rights in 
accordance with the statutory requirements, and the State’s refusal earlier this month to 
comply with the governing statutes. 

The trial court did not reach the merits of this issue, but rather decided that Mr. 
Rhines’s prior habeas litigation that had challenged a prior execution protocol on 
constitutional grounds likely preclude Mr. Rhines from now enforcing his statutory right. 
The facts the underlie the basis for the instant claims, however, did not exist at the time 
of the earlier litigation and only arose after Appellee South Dakota Department of 
Corrections (“DOC”), in response to Mr. Rhines’s timely election and a subsequent letter 
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from his attorneys, informed Mr. Rhines earlier this month that it would not comply with 
the statutory mandates. 

Unlike any prior litigation, Mr. Rhines today seeks to enforce his state statutory 
rights. Every issue newly arises out of two statutes and an unforeseen event that occurred 
earlier this month: the State’s refusal to comply with those statutes. This Court should 
grant Mr. Rhines the relief to which he is entitled to by statute: to be executed with an 
ultra-short-acting barbiturate and a stay to prevent the State from executing him with a 
drug that is not an ultra-short-acting barbiturate. 

PERTINENT FACTUAL AND PROCEDURAL BACKGROUND 

Mr. Rhines is a prisoner sentenced to death by the State of South Dakota, with an 
execution warrant setting his execution week as between November 3, 2019 and 
November 9, 2019. Mr. Rhines was sentenced to death on January 29, 1993. 

Previously, in 2011, Mr. Rhines litigated whether the legislature’s amendments to 
its execution statute in 2007 and the State’s August 2011 protocol complied with the 
Eighth Amendment standards as set forth by the United States Supreme Court in Baze v. 
Rees, 533 U.S. 35 (2008). See Eeb. 27, 2013, Op., Trimble, J.at 8. Judge Trimble 
ultimately determined that the protocol was sufficiently like Baze that it was 
constitutional on its face, id. at 10-12, and that South Dakota would implement its 
protocol in a constitutional manner. Id. at 12-18. 

In 2018, Mr. Rhines challenged the State’s creation of a new execution protocol 
without complying with the Administrative Procedure Act. See Rhines v. S. Dakota 
Dep’t ofCorr., 2019 S.D. 59 (S.D. 2019). 
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Pursuant to Section 23A-27A-32.1 South Dakota Codified Laws, Mr. Rhines is 


entitled to elect to be executed in the manner set forth in South Dakota law at the time of 
his conviction or sentence. In 1993, South Dakota law provided that the punishment of 
death “shall be inflicted by the intravenous administration of a lethal quantity of an ultra- 
short-acting barbiturate in combination with a chemical paralytic agent....” SL 1984, ch 
181, codified at SDCL 23A-27A-32 (1984). 

As recently as August 2019, the State provided documents to Mr. Rhines’s 
attorneys regarding sodium thiopental, a drug that is classified as an ultra-short-acting 
barbiturate with which the State could execute Mr. Rhines in compliance with its law. 
See, e.g.. Exhibit attached to 11/1/2019 Affidavit of Timothy Rahn. For example, in a 
letter dated April 17, 2012, the State wrote to the Food & Drug Administration and 
indicated that the State possessed sodium thiopental. Id. The State “enclose[ed] the 
FDA’s March 25, 2011, letter authorizing South Dakota’s importation of sodium 
thiopental stock ....” Id. The State resisted a request from the Food & Drug 
Administration to “return . . . any foreign-manufactured thiopental. . . .” Id. 

On October 1, 2019, Mr. Rhines exercised his statutory right to be executed 
according to the law in effect at the time of his sentence. He sent a Kite-Request Slip to 
Appellee Darin Young, Warden of the South Dakota State Penitentiary, electing to be 
executed in the manner that was in effect at the time that he was sentenced to death. In 
an amended Kite-Request Slip to Warden Young, dated October 4, 2019, Mr. Rhines 
reiterated his choice to be executed in the manner that was in effect at the time that he 
was sentenced to death, to wit, “[t]he Two Drug Protocol of a Lethal Dose of An Ultra- 
Short Acting Barbiturate and a Chemical Paralytic.” Warden Young never responded to 
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these requests and never indieated that the DOC would not eomply with Mr. Rhines’s 
election. 

On October 15, 2019, attorneys for Mr. Rhines, emailed and mailed a letter to 
Warden Young, Jason R. Ravnsborg in his capacity as the Attorney General for the State 
of South Dakota, and Paul Swedlund, Assistant Attorney General. Counsel requested 
confirmation that Mr. Rhines’s request to be executed by the intravenous administration 
of a lethal quantity of an ultra-short-acting barbiturate in combination with a chemical 
paralytic agent would be honored. In a letter dated October 17, 2019, Assistant Attorney 
General Swedlund advised counsel that he had received “Mr. Rhines’ request for 
execution pursuant to the combination of drugs provided by statute at the time of his 
execution.” Mr. Swedlund asserted that “State will follow the law.” Mr. Swedlund 
further informed counsel that “[t]he ultra-short-acting barbiturate the state intends to use 
is pentobarbital.” 

On October 22, 2019, Rhines filed an action in the Circuit Court for the Second 
Judicial Circuit seeking injunctive and declaratory relief to enforce his statutory right 
under South Dakota law to be executed by the manner he chose. 

Rhines’s Complaint alleges four causes of action. The First Cause of Action, 
Violation of the Right to Choose the Manner of Execution Provided by Law at the Time 
of Sentence, alleges that, in enacting SDCL § 23A-27A-32.1, the State of South Dakota 
created a state statutory right that entitles Rhines to be executed in the manner provided 
by South Dakota law at the time of the Rhines’s conviction or sentence. (Compl. H 39- 
44.) The manner of execution provided by South Dakota law at the time of Rhines’s 
conviction and sentence was, in relevant part, “by the intravenous administration of a 
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lethal quantity of an ultra-short-acting barbiturate in combination with a chemical 
paralytic agent and continuing the application thereof until the convict is pronounced 
dead by a licensed physician according to accepted standards of medical practice.” SL 
1984, ch 181, codified at SDCL § 23A-27A-32 (1984.) Rhines exercised his right to 
choose the manner set forth in SL 1984, ch 181. (Compl. ‘144.) Rhines did so in 
accordance with the provisions of SDCL § 23A-27A-32.L (Id.) 

The Second Cause of Action, Deprivation of Due Process, alleged that in enacting 
SDCL § 23A-27A-32.1, the State of South Dakota created life and liberty interests that 
entitle Rhines to be executed in the manner provided by South Dakota law at the time of 
the Rhines’s conviction or sentence. (Compl. H 51-54.) Rhines’s life and liberty 
interests in being executed in this manner are protected by the Due Process Clause of the 
Fourteenth Amendment of the United States Constitution and the Due Process Clause of 
Article Six, Section 2 of the South Dakota Constitution. (Id. H 55-56.) 

The Third Cause of Action, Injunctive Relief, and the Fourth Cause of Action, 
Declaratory Judgment, sought injunctive and declaratory relief: (1) Staying Rhines’s 
execution pending adjudication of this action; (2) declaring that pentobarbital is neither 
an ultra-short-acting barbiturate nor a chemical paralytic agent; (3) enjoining the State 
from executing Rhines with pentobarbital; and (4) ordering that the State shall execute 
Rhines only with an ultra-short-acting barbiturate, to wit, sodium methohexital or sodium 
thiopental, in combination with a chemical paralytic agent. (Id. H 58-71.) 

In light of Mr. Rhines’s scheduled execution, he also filed an application for a 
preliminary injunction, temporary restraining order, or stay of execution to prohibit the 
State from executing him with pentobarbital and to order that the State shall execute 
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Rhines only with an ultra-short-acting barbiturate in combination with a chemical 
paralytic agent. Rhines requested an expedited hearing on his application for a 
preliminary injunction so that the lower court could rule on the application in advance of 
the execution week beginning November 3, 2019. 

The matter was assigned to Judge Jon C. Sogn who scheduled a hearing for 
October 29, 2019. Late in the evening of October 27, 2019, Assistant Attorney General 
Swedlund filed a Response to the Motion for Preliminary Injunction, Temporary 
Restraining Order, and Stay of Execution. 

At the October 29, 2019 hearing. Judge Sogn heard argument from counsel and 
testimony from Dr. Craig Stevens, Ph.D, a professor of Pharmacology at Oklahoma State 
University. Dr. Stevens explained that barbiturates are classified as ultra-short-acting, 
short-acting, intermediate-acting, or long-acting. He is not aware of any peer reviewed 
articles or medical literature that has ever classified pentobarbital as an ultra-short-acting 
barbiturate. He testified that in his expert opinion, pentobarbital is not an ultra-short- 
acting barbiturate. 

Judge Sogn took the matter under advisement. He invited the parties to submit 
any additional argument, authority, or affidavits by the following afternoon. On October 
30, 2019, Mr. Rhines filed a supplemental memorandum and an affidavit from attorney 
Fritz offering additional medical and pharmacological authority supporting the fact that 
pentobarbital is not an ultra-short-acting barbiturate. 

Mr. Rhines submitted authoritative medical texts and articles that date back to 
before 1984, when the legislature wrote the statute at issue, that confirm Dr. Stevens’s 
opinion. Mr. Rhines submitted other authorities specific to the field of anesthesiology 
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and outside the field of pharmacology that likewise classify pentobarbital as a short¬ 
acting barbiturate. Further, Mr. Rhines directed the court’s attention to manufacturers of 
pentobarbital that refer to it as a short-acting barbiturate. 

The State made no additional formal filings, although it sent two short e-mails to 
Judge Sogn to reiterate one argument and to provide a citation for one additional case. 

On October 31, 2019, the Second Judicial Circuit Court denied an application for 
a temporary restraining order and preliminary injunction, and declined to grant a stay of 
execution. Mr. Rhines filed a notice of appeal that same day. 

In addressing whether Mr. Rhines was likely to succeed on the merits of this case, 
the trial court did not address whether pentobarbital was classified as an ultra-short-acting 
barbiturate in compliance with the relevant statute. Instead, the trial court held that Mr. 
Rhines’s claims would likely be barred based upon res judicata. To the contrary, Mr 
Rhines could not have properly litigated this claim in earlier litigation because, as set 
forth below, Mr. Rhines’s prior litigation did not seek enforcement of his statutory rights. 
The trial court also asserted that Mr. Rhines’s request for a stay should be denied because 
he should have litigated this issue earlier. But the statute at issue did not require Mr. 
Rhines to elect a method of execution until, at the latest, seven days prior to the 
execution. And Mr. Rhines did not have reason to believe that Appellees would not 
honor his request: Appellees had represented to Mr. Rhines’s attorneys in August of 2019 
that they had an ultra-short-acting barbiturate, sodium thiopental, and; the DOC protocol 
specifically contemplates executions using sodium thiopental. 

Mr. Rhines now seeks a stay of execution pending appeal of that denial and files 
this emergency appeal to this Court. 
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STANDARD OF REVIEW 


This Court reviews a denial of a temporary restraining order, a preliminary 
injunction, or a stay of execution for abuse of discretion. Losee v. Hettich, 74 S.D. 461, 
54 N.W.2d 353 (1952). “An abuse of discretion can simply be an error of law or it might 
denote a discretion exercised to an unjustified purpose, against reason and evidence.” 
Hendrickson v. Wagners, Inc., 1999 SD 74, f 14, 598 N.W.2d 507, 511 (S.D. 1999) 
(citations omitted) (quoting Knodel v. Kassel Township, 1998 SD 73, ^ 6, 581 N.W.2d 
504, 506 (S.D. 1998)). 

This Court reviews de novo questions of res judicata. See Farmer v. S. Dakota 
Dep’t of Revenue & Regulation, 2010 S.D. 35, 781 N.W.2d 655, 659 (S.D. 2010). 

This Court has an inherent power to preserve the status quo pending appeal. 

Smith V. Reid, 60 S.D. 128, 132-33, 244 N.W. 81, 83 (1932); Garnet v. Allender, 50 S.D. 
150, 208 N.W. 782, 783 (1926). The staying of the execution of a condemned inmate 
comes within this Court’s inherent authority to preserve the status quo. State v. Robert, 
2012 S.D. 27, ^ 9, 814 N.W.2d 122, 124-25 (S.D. 2012). This power “‘should always be 
exercised when any irremediable injury may result....’” Id. (citing Merrimack River 
Sav. Bank v. City of Clay Ctr., 219 U.S. 527, 534-35, 31 S. Ct. 295, 296, 55 L. Ed. 320 
(1911)). Failing to stay an execution “obviously result[s] in an irremediable injury.” 
State V. Robert, 2012 S.D. 27, f 9 (S.D. 2012). 

ARGUMENT 

I. MR. RHINES HAS DEMONSTRATED THE REQUISITE 

LIKELIHOOD OF SUCCESS ON THE MERITS TO JUSTIFY A 
STAY. 
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This action involves important issues regarding SDCL § 23A-27A-32.1, in which 
the State of South Dakota codified a statutory right that entitles Mr. Rhines to be 
executed in the manner provided by South Dakota law at the time of his conviction or 
sentence. In accordance with that statute, Mr. Rhines exercised his right to choose the 
manner set forth at the time of his sentence: execution by an ultra-short-acting barbiturate 
in combination with a chemical paralytic. The State then informed Mr. Rhines that it will 
use pentobarbital to execute him. Pentobarbital, as discussed infra Section Lb., is not an 
ultra-short-acting barbiturate or a chemical paralytic, however. By refusing to follow 
binding law, the DOC is depriving Rhines of his statutory right. 

In deciding a stay motion, courts must decide whether a movant showed a 
likelihood of success on the merits. See Strong v. Atlas Hydraulics, Inc., 2014 S.D. 69, 'll 
12, 855 N.W.2d 133, 139 (S.D. 2014); Nelson v. Campbell, 541 U.S. 637, 649-50 (2004). 
The likelihood of success does not mean that the inmate will probably win, but rather, 
that the inmate has shown a “significant possibility” of success. Nooner v. Norris, 491 
F.3d 804, 808 (8th Cir. 2007) (citing Hill v. McDonough, 547 U.S. 573, 584 (2006)). 
Stays are not granted in instances in which the suit “amounts to little more than an attack 
on settled precedent” or is based on speculative theories. See Bucklew v. Precythe, 139 S. 
Ct. 1112, 1134 (2019). 

a. Mr. Rhines Filed His Action Within Three Business Days of When It 
Presented a Concrete Case or Controversy With Ripe Issues. 

In their response. Appellees raised a defense of res judicata. The trial court 
decided that Mr. Rhines had not demonstrated the requisite likelihood of success on his 
causes of action in light of that defense. See Order at 22. The heart of the trial eourt’s 
analysis, however, is an erroneous conclusion it repeats throughout its order: that Mr. 
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“Rhines challenged the exact protocol in 2011 [that] he is challenging now.” Order at 21. 
That conclusion misconstrues the nature of Mr. Rhines’s prior litigation in 2011 and this 
suit, and it misapplies the law of res judicata. 

Unlike any prior litigation, Mr. Rhines today seeks to enforce his state statutory 
rights. His causes of action are rooted in SDCL § 23A-27A-32.1 and SL 1984, ch 181, 
codified at SDCL 23A-27A-32 (1984), not the State’s protocol. As discussed below, this 
case could not have presented any court with a justiciable case or controversy or any ripe 
issue until the DOC notified Mr. Rhines that it refused to comply with Mr. Rhines’s 
statutory rights under SDCL § 23A-27A-32.1 and SL 1984, ch 181, codified at SDCL 
23A-27A-32 (1984). 

The doctrine of res judicata bars any “attempt to relitigate a cause of action by the 
parties or one of the parties in privity to a party to an earlier suit.” Dakota Plains AG 
Ctr., LLC V. Smithey, 111 N.W.2d 170, 179-80 (S.D. 2009) (quoting Speck v. Federal 
Land Bank of Omaha, 494 N.W.2d 628, 633 (S.D. 1993)). “The doctrine ‘embodies both 
merger and bar [.]”’ Id., Black Hills Jewelry Mfg. Co. v. Felco Jewel Indus., Inc., 336 
N.W.2d 153, 157 (S.D. 1983) (citing Palma v. Powers, 295 F.Supp. 924 (N.D.I11.1969)). 
“‘Res judicata serves as claim preclusion to prevent relitigation of an issue actually 
litigated or which could have been properly raised and determined in a prior action.’” Id. 
(quoting Black Hills Jewelry Mfg. Co., 336 N.W.2d at 157). 

Whether an issue could have been properly litigated in an earlier action requires 
consideration of whether the issue actually had been ripe for determination at the time of 
that earlier action. See State v. Hammerquist, 67 S.D. 417, 293 N.W. 539, 541 (S.D. 
1940); Danforth v. City of Yankton, 25 N.W.2d 50 (S.D. 1946). 
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Ripeness involves the timing of judicial review and the principle that the judicial 
machinery should be conserved for problems that are real and present, not squandered on 
problems that are abstract, hypothetical, or remote. Steinmetz v. State, State Star 
Academy, 756 N.W.2d 392, 399 (S.D. 2008). For instance, issues that are “dependent 
upon the future occurrence of conduct and events that were uncertain and unknown” are 
unripe for judicial determination. See Boever v. S. Dakota Bd. of Accountancy, 526 
N.W.2d 747, 750 (S.D. 1995). Issues, however, that are “imminent and inevitable” are 
ripe for review. Id. Courts should not render advisory opinions or decide theoretical 
questions when the future shows no indication of the invasion of a right. Id. 

Here, as a threshold matter, the trial court misconstrued the nature of Mr. Rhines’s 
causes of action by repeatedly describing them as a “challenge [to] the [execution] s 
protocol’s compliance with the statutes [at issue],” and comparing it to Mr. Rhines’s 
2011 litigation. See Order at 16; see also id. at 17 (“Rhines could have and should have 
brought a specific challenge to the use of pentobarbital as part of his then-pending 
complaint....”); id. at 21 (“Rhines challenged the exact protocol in 2011 as he is 
challenging it now.”). The actual nature of Mr. Rhines’s prior litigation and this 
litigation belie the trial court’s analysis. 

Earlier, in 2008, Mr. Rhines made constitutional challenges to the State’s manner 
of execution. He sought a ruling that the Eighth Amendment barred “an execution 
carried out by means of [a] two drug cocktail provided in SDCL 23A-27A-32 in effect at 
the time of his conviction” and “a declaration that SDCL 23A-27 A-32, as presently 
codified, and as applied to Rhines, constitute[d] an unconstitutional bill of attainder[,] an 
unconstitutional ex post facto law[,] and deprive[d] him of his right to due process of the 
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law.” Order at 13. The State adopted a new protocol in 2011, during that litigation, and 
Judge Trimble later denied relief for all of Mr. Rhines’s claims. See id. at 13-14. In 
2018, Mr. Rhines unsuccessfully challenged the current protocol’s promulgation as in 
violation of the Administrative Procedures Act. 

None of those challenges gave Mr. Rhines reason to believe that the State would 
not use an ultra-short-acting barbiturate if he exercised his statutory right that he seeks to 
enforce through this litigation. As of October 2019, by statute, Mr. Rhines had the right 
to elect his method of execution, either by the law currently in place, or by the law in 
place at the time of his conviction or sentence. The Legislature mandated that he make 
his election at least seven days prior to his scheduled execution. SDCL § 23A-27A-32.1. 
There is no dispute that Mr. Rhines complied with the statute governing his election. On 
October 1, 2019, more than a month before his scheduled execution, Mr. Rhines sent a 
Kite Request Slip to Darin Young, Warden of the South Dakota State Penitentiary, Mr. 
Rhines chose to be executed in the manner that was in effect at the time that he was 
sentenced to death. 

Before October 17, 2019, there was no reason to believe that the State would do 
anything other than abide by the statutory requirement Mr. Rhines had elected, i.e., a 
lethal dose of an ultra-short acting barbiturate and chemical paralytic agent. The State 
has possessed an ultra-short-acting barbiturate, sodium thiopental, in the past. Further, 
the 2011 protocol contemplated the use of sodium thiopental in executions. But the State, 
on October 17, indicated it would not use sodium thiopental and, instead, advised counsel 
that “[t]he ultra-short-acting barbiturate the state intends to use is pentobarbital.” As 
discussed infra Section I.b., pentobarbital is not an ultra-short-acting barbiturate. 
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As a result, Mr. Rhines promptly initiated this new action to enforce his statutory 
rights after DOC notified him that it would violate his statutory rights for the very first 
time. The causes of action in this case therefore arise out of the State’s refusal to comply 
with Mr. Rhines’s proper statutory election and events that culminated in the State’s 
mailing of a letter that it would use a short-acting or intermediate-acting barbiturate, but 
not an ultra-short-acting one. Any litigation therefore was contingent upon the state 
notifying Mr. Rhines that it was refusing to comply with the statutes at issue. At no 
earlier point in time did Mr. Rhines “ha[ve] a ‘full and fair opportunity to litigate’” these 
causes of action, let alone “a controversy in which a claim of right is asserted against one 
who has an interest in contesting it.” Order at 19 (quoting Boever v. South Dakota Bd. Of 
Accountancy, 526 N.W.2d lAl, 750 (S.D. 1975). Nor were the issues being litigated here 
previously “ripe for judicial determination.” Id. (quoting Boever, 526 N.W.2d at 750). 

For example, the trial court relied on Lewton v. McCauley, 460 N.W.2d 728, 730 
(S.D. 1990), and Farmer v. S. Dakota Dep't of Revenue & Regulation, 2010 S.D. 35, 781 
N.W.2d 655 (S.D. 2010), to apply res judicata against Mr. Rhines, but these cases 
support Mr. Rhines’s position that res judicata is not implicated here. In Lewton^ this 
Court found that when facts arise after initial litigation is terminated, and those facts 
underlie new claims, the doctrine of res judicata does not apply. Letwon, 460 N.W.2d at 
731. If facts “did not exist at the time” of the earlier litigation, res judicata cannot be a 
bar to subsequent litigation. Id. By contrast, where a party has “a full and fair 
opportunity to litigate” its claims in an earlier proceeding, res judicata will 
apply. Farmer, 781 N.W. 2d at 661. This Court cautioned that “we should not” 
“interpret[] the doctrine of res judicata too broadly[.]” Lewton, 460 N.W.2d at 730. 
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If anything, the State’s Notice of Adoption of Revised Execution Policy and 
Protocol dated October 24, 2011, put Mr. Rhines on notice that the DOC would comply 
with the law in effect in 1993 if Mr. Rhines so elected, not that it would disregard the 
statute’s plain language. Specifically, the protocol provided that an inmate “shall be 
executed using the 3- or 1-Drug protocol provided in this document. . . unless the inmate 
requests in writing ... that the inmate wishes to be executed by the 2-Dmg protocol set 
forth herein in accordance with South Dakota law as it existed prior to July 1, 2007.” 
State’s Exhibit 1 at page 3 (emphasis added). This language imposes a limitation on the 
protocol’s application to ensure compliance with statutory law as it existed prior to July 
2007, i.e., the 1984 statute in this case. Implementation of the 2-drug protocol “in 
accordance with South Dakota law” requires the DOC to use an ultra-short-acting 
barbiturate, like thiopental, which, the protocol provides, is indeed an option for use in 
the execution. Thus, on the face of the Notice, Mr. Rhines had no reason to believe that, 
if he elected that option, the DOC would fail to comply with the South Dakota law as it 
existed prior to July 1, 2007 by using an ultra-short-acting barbiturate, because (1) 
sodium thiopental was an option in the Notice and (2) it stated that Defendants would 
follow the pre-2007 law. 

Although Mr. Rhines’s attorneys made this very point in oral argument, the trial 
court failed to cite this critical portion of the protocol that imposes a limitation on the 
state. Instead, the trial court quoted only a different portion of that paragraph. See Order 
at 13-14. The trial court erroneously gave weight to the fact that the 2011 protocol 
“listed pentobarbital as one of two drugs that could be administered in the 2-drug 
protocol.” Order at 17. The protocol also listed thiopental, and did not “contain[] 
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explicit notice of the State’s intention to use pentobarbital... See Order at 16. There 
would have been no foreseeable, let alone ripe, issue regarding the State’s use of 
pentobarbital unless and until the State indicated it would use that drug on an individual 
sentenced in 1993 who had elected to be executed in the manner required by law in 1993, 
thus, that the State would not in fact act “in accordance with South Dakota law [in 
1993].’’ 

Similarly, this Court should reject the trial court’s reasoning that would have 
required Mr. Rhines to litigate this issue on the belief that the State would violate the law 
by failing to comply with the 1984 statute. The trial court relied on Boever, but the 
Boever Court addressed two issues: (1) a challenge involving a quality reviews mandated 
by statute to occur every three years and (2) a challenge involving a statute that imposes 
discipline under certain circumstances. See Boever v. S. Dakota Bd. of Accountancy, 526 
N.W.2d 747, 749-51 (S.D. 1995). The former challenge was ripe, because the issues 
were '^"imminent and inevitable'"' Order at 20-21 (quoting Boever, 526 N.W.2d at 750) 
(emphasis added). 

Here, however, the State’s use of a drug that would violate the 1984 statute was 
not “bound to happen.’’ In fact, to apply that analysis here, this Court would have to 
agree that the DOC’s refusal to follow the law was “imminent and inevitable.’’ Such a 
conclusion requires a degree of skepticism about the DOC’s responsibilities that this 
Court should reject. As noted above, the 2011 protocol’s own language demonstrates the 
DOC’s recognition of a need to comply with statutory law. Mr. Rhines’s action therefore 
“was dependent upon the future occurrence of conduct and events that were uncertain 
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and unknown"^ like the “likelihood of future discipline” in Boever, and res judicata does 
not apply. Id. at 750. 

Moreover, that the DOC included pentobarbital as one of the two possible drugs it 
would use in its 2011 two-drug protocol is not relevant here. Mr. Rhines is not 
challenging alternate possibilities presented in that protocol here. His causes of action 
arise out of two statutes—SDCL § 23A-27A-32.1 and SDCL § 23A-27A-32.1 and SL 
1984, ch 181, codified at SDCL 23A-27A-32 (1984)—and the State’s refusal to comply 
with those statutes, not the State’s protocol. The trial court also appears to treat notice of 
possible State action as sufficient to confer standing and make the issues in this case ripe, 
going so far as to conclude that, “[bjecause the ... prior litigation specifically talked 
about both drugs [(pentobarbital and thiopental)], the protocol, and the statute, Rhines 
was bound to bring the claims at that time.” See Order at 16 (reasoning that “Rhines was 
put on notice of the adoption and revision of the protocol.”). Yet a State’s “talk[ing] 
about” multiple options does not create a justiciable case or controversy or a make a 
possible issue ripe for judicial determination. 

In fact, as recently as August 2019, the State provided documents to Mr. Rhines’s 
attorneys regarding thiopental, a drug that actually is an ultra-short-acting barbiturate 
with which the State could execute Mr. Rhines in compliance with state law. See, e.g.. 
Exhibit attached to 11/1/2019 Affidavit of Timothy Rahn. One of those documents is a 
letter dated April 17, 2012, in which the Office of the Attorney General of South Dakota 
wrote to the Food & Drug Administration. See id. The Attorney General indicated that 
the State possessed thiopental and “enclose[ed] the FDA’s March 25, 2011, letter 
authorizing South Dakota’s importation of sodium thiopental stock ....” Id. The State 
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resisted a request from the Food & Drug Administration to “return . . . any foreign- 
manufaetured thiopental... Id. 

If Appellees were not prepared to comply with statute they could have, at any 
time, either sought an amendment to SDCL § 23A-27A-32.1 or could have sought relief 
from the court from compliance with the statute. They did not. 

In sum, before October 2019, any issues concerning the State’s willingness to 
follow the law in effect at the time of Mr. Rhines’s sentence would have been based on 
speculation about future actions that may or may not occur. Those issues were not ripe at 
that time and, thus, res judicata does not bar this action. Accordingly, this Court should 
reverse the trial court’s order and grant Mr. Rhines the relief he seeks: to be executed 
with an ultra-short-acting barbiturate and a stay to prevent the State from executing him 
with a drug that is not an ultra-short-acting barbiturate. 

b. The Trial Court Fails to Address Mr. Rhines’s First Cause of Action, 
that Appellees Violated His Statutory Rights, A Cause of Action Upon 
Which Mr. Rhines is Likely to Succeed. 

Affirming the trial court’s ruling would permit the DOC to violate the plain 
language of binding statutory law. The trial court did not address this issue, but Mr. 
Rhines clearly met his burden to justify temporary relief or, in the alternative, final 
judgment requiring the DOC to comply with the law. 

Mr. Rhines is likely to succeed on the merits of his cause of action alleging a 
violation of state statutory law. The plain language of the statutes at issue is clear. In 
enacting SDCL § 23A-27A-32.1, the State of South Dakota entitled Rhines to be 
executed in the manner provided by South Dakota law at the time of his conviction or 
sentence. See SDCL § 23A-27A-32.L 
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In the trial court, Rhines relied on the unambiguous language of the execution 
statute at the time of his conviction and sentence. At the time of his conviction and 
sentence, the execution statute used the precise term “ultra-short-acting barbiturate” as 
the necessary first drug in an execution. SL 1984, ch 181, codified at SDCL § 23A-27A- 
32 (1984). “The intent of a statute is determined from what the legislature said, rather 
than what the courts think it should have said, and the court must confine itself to the 
language used. Words and phrases in a statute must be given their plain meaning and 
effect.” Rhines v. S. Dakota Dep’t of Corrs., 2019 S.D. 59, ^ 13 (2019) (emphasis 
added). 

That term “ultra-short-acting barbiturate” had, and continues to have, a clear 
meaning, as demonstrated by substantial evidence in the record before this Court. 
Pentobarbital, which the state has indicated it plans to use as an “ultra-short-acting 
barbiturate,” is not classified as an ultra-short-acting barbiturate. 

i. The State Is Violating Its Statutory Obligation to Execute 
Rhines with an Ultra-Short-Acting Barbiturate in 
Combination with a Chemical Paralytic Agent. 

The plain language of the statutes at issue is clear. SDCL § 23A-27A-32.1 
entitles Mr. Rhines to be executed in the manner provided by South Dakota law at the 
time of his sentence. See SDCL § 23A-27A-32.L The South Dakota Legislature enacted 
this provision in February of 2007 and made no changes to it when the Legislature 
amended portions of § 23A-27A-32 in 2008. 

When Mr. Rhines was convicted and sentenced, in 1993, South Dakota law 
provided, in pertinent part, and unequivocally, that “[t]he punishment of death shall be 
inflicted by the intravenous administration of a lethal quantity of an ultra-short-acting 
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barbiturate in combination with a chemical paralytic agent and continuing the application 
thereof until the convict is pronounced dead by a licensed physician according to 
accepted standards of medical practice.” SL 1984, ch. 181 (emphasis added). The statute 
allows no discretion in the manner of execution, but rather gives specific directives as to 
the manner of execution. Accordingly, SDCL § 23A-27A-32.1 and SL 1984, ch. 181, 
codify a right to an execution “by the intravenous administration of a lethal quantity of an 
ultra-short-acting barbiturate in combination with a chemical paralytic agent.” SL 1984, 
ch. 181. 

Pursuant to the SDCL § 23A-27A-32.1, Mr. Rhines shall be executed in this 
manner if he “choose[s] by indicating in writing to the warden not less than seven days 
prior to the scheduled week of execution the manner of execution chosen.” SDCL § 
23A-27A-32.L Mr. Rhines chose to be executed in this manner—more than 4 weeks 
prior to the week of his execution—in a written Kite-Request Slip dated October 1, 2019, 
addressed to Defendant Young, and in an amended written Kite-Request Slip dated 
October 4, 2019, addressed to Defendant Young. (Compl. H 30, 31, Exhibits B, C to the 
Compl.) Based upon the foregoing, Mr. Rhines has demonstrated that he has a right to be 
executed in the manner he has chosen arising from South Dakota Codified Law. 

The DOC cannot deprive Rhines of his right to be executed in the manner of his 
choice. The DOC, however, has taken the position that pentobarbital is an ultra-short- 
acting barbiturate. (Compl. ^ 34, Exh. E to the Compl.) The DOC’s assertion is 
erroneous and contradicted by substantial record evidence, as discussed in more detail 
below. Pentobarbital is not an ultra-short-acting barbiturate. (Compl. ^ 36; Stevens Aff. 
H 7, 8.) Ultra-short-acting barbiturates include sodium methohexital and sodium 
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thiopental. (Compl. ][ 35; Stevens Aff. ][ 7.) The statute’s plain language requires that 
the State use an ultra-short-acting barbiturate. By refusing to guarantee that Rhines will 
be executed in the manner set forth in SL 1984, ch. 181, the State is depriving Rhines of 
his state statutory right codified and protected by SDCL § 23A-27A-32.1, and SL 1984, 
ch. 181. 

This case is analogous to Smith v. State, No. BDV-2008-303, 2015 WL 5827252 
(Mont. Dist. Oct. 6, 2015) (Exh. A to the Compl.). In Smith, the Court addressed a 
similar Montana law that provided “[t]he punishment of death must be inflicted by 
administration of a continuous, intravenous injection of a lethal quantity of an ultra-fast- 
acting barbiturate in combination with a chemical paralytic agent until a coroner or 
deputy coroner pronounces that the defendant is dead.” Id. at *1. However, the State of 
Montana intended to execute Smith using pentobarbital, which. Smith argued, is not an 
ultra-fast-acting barbiturate. Id. After a trial, the court concluded, among other things, 
that pentobarbital is not an ultra-fast-acting barbiturate and enjoined the State of Montana 
from executing Smith using pentobarbital. Id. at *6. The court credited the fact that “the 
terms ultra-fast and ultra-short refer to the same type of barbiturates, as do the terms fast 
and short, and as do the terms slow and long.” Id. at *3. 

The Montana statute at issue in Smith and SL 1984, ch. 181, are nearly verbatim. 
The evidence presented by Mr. Rhines demonstrates, as was demonstrated in Smith, that 
pentobarbital is not an ultra-short-acting barbiturate. Thus, just as Smith succeeded on 
the merits of his claims, Mr. Rhines is likely to succeed on the merits of his. 

ii. Overwhelming Evidence Confirms that Pentobarbital Is Not 
an Ultra-Short-Acting Barbiturate. 
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The evidence presented at the hearing overwhelmingly shows that pentobarbital is 
not an ultra-short-acting barbiturate. Dr. Craig Stevens, a professor of pharmacology at 
Oklahoma State University, testified and explained that barbiturates are classified as 
either ultra-short-acting, short-acting, intermediate-acting, or long-acting, depending 
upon their chemical properties. The relevant property is lipid solubility. The most lipid- 
soluble barbiturates are sodium thiopental and methohexital, which are thus classified in 
the literature as ultra-short-acting. Pentobarbital is less lipid-soluble than sodium 
thiopental and methohexital to a significant degree and is classified as a short-acting 
barbiturate. 

Barbiturates’ lipid solubility does not change depending upon the dose or setting. 
Dr. Stevens is not aware of any peer-reviewed articles or medical literature that has ever 
classified pentobarbital as an ultra-short-acting barbiturate. He testified unequivocally 
that pentobarbital is not classified as an ultra-short-acting barbiturate. 

Dr. Stevens’s opinion is consistent with authoritative medical texts and articles 
that date back to before 1984, when the legislature wrote the statute at issue. See, e.g., 
Linda Lilley, et al.. Pharmacology and the Nursing Process 189 (9th ed. 2020) (including 
classification chart listing thiopental as ultrashort-acting barbiturate and pentobarbital as 
short-acting barbiturate); PHARMACOLOGY 111 fig. 9.7 (Richard A. Harvey & Pamela 
C. Champe eds.) (4th ed. 2009) (classifying pentobarbital as short-acting and thiopental 
as ultra-short-acting); Carl Burtis, et al., Tietz Textbook of Clinical Chemistry and 
Molecular Diagnostics 1325-26 & Table 34.10 (4th ed. 2006) (identifying thiopental as 
ultrashort-acting barbiturate and pentobarbital as short-acting barbiturate); Francisco 
Lopez-Munoz, et al.. The History of Barbiturates a Century After Their Clinical 
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Introduction, NEUROPSYCHIATRIC DISEASE AND TREATMENT, Vol. 1(4), 329- 
43, Table 3 (Dec. 2005) (reproducing table from 1983 classifying pentobarbital as short¬ 
acting and thiopental as ultrashort-acting); see also 1 Lawyers’ Guide to Medical Proof § 
106.02 (2019) (listing ultrashort-acting barbiturates “in current medical use” as 
methohexital, thiamylal, and thiopental, and listing pentobarbital among the short-acting 
and intermediate-acting barbiturates); 9 Attorneys Textbook of Medicine (Third Edition) 
P. 51.10 (2019) (listing ultrashort-acting barbiturates as thiopental, thiamylal and 
methohexital); 12-256-9A Courtroom Medicine Series: Psychic Injuries § 9A.50 (“Ultra- 
short-acting barbiturates include thiopental (half-life of 6 to 46 hours; Schedule III) and 
methohexital (1 to 2 hours; Schedule IV); the short-acting group includes pentobarbital 
(Nembutol; 15 to 48 hours; Schedule II; III)....”). 

The affidavit of Dr. Antognini, submitted by the State, does not contradict this. 
While it suggests that the duration of pentobarbital’s effects changes with a larger dose, 
he significantly omits any conclusion that pentobarbital is or has ever been classified as 
an ultra-short-acting barbiturate. Moreover, courts have found that Dr. Antognini’s 
opinions in the death penalty context are “shown to be an outlier in the field of 
anesthesiology.” In re Ohio Execution Protocol Litigation, 2019 WL 244488 at * 62 
(S.D. Oh. January 14, 2019) (slip opinion). Appellees were provided with an opportunity 
to provide a supplemental affidavit to contradict Dr. Stevens testimony, and Appellees 
failed to do so. 

At the hearing, the State asserted that the fact that pentobarbital is sometimes 
classified as short-acting or intermediate-acting is proof that classifications can change. 
This assertion only stands for the idea that pentobarbital falls in the middle range. It does 


23 



not mean, and the State failed to submit any evidence to support a conclusion, that the 
classification of pentobarbital has ever been ultra-short-acting. The classification of 
barbiturates as “ultra-short-acting” is the only issue to which the legislature has directed 
the State and this Court. 

The State also suggested—without any evidence—that anesthesiologists do not 
categorize barbiturates in the same manner as pharmacologists do. To the contrary, the 
court in Smith, cites Margaret Wood and Alistair J.J. Wood’s text, 1 (2d. ed.,Williams & 
Wilkins 1989), in support of the statement that “[bjarbiturates are traditionally classified 
as long-acting (phenobarbital), medium-acting (such as pentobarbital), short-acting 
(secobarbital), and ultra-short-acting (thiopental).” Smith, 2015 WL 5827252, at *2. The 
State has cited an article on neurosurgical anesthesia to support its argument, see 
Response Mot. Prelim. Inj. 14, but that article itself recognizes that pentobarbital is not an 
ultra-short-acting barbiturate: “[LJittle is known about the hemodynamic effects of 
pentobarbital in humans, at least when given in the doses needed for neurosurgical 
purposes. This contrasts with the large body of data concerning the effects of the 
ultrashort-acting anesthetic barbiturates such as thiopentalT). Todd, Drummond and 
Sang, Hemodynamic Effects of High Dose Pentobarbital: Studies in Elective 
Neurosurgical Patients, 20 NEUROSURGERY 559 (1987) (emphasis added). 

Other authorities specific to the field of anesthesiology and outside the field of 
pharmacology likewise classify pentobarbital as a short-acting barbiturate. See, e.g., 
Helen Lamb, The barbiturates: with particular reference to their use in anesthesia. 

Bulletin of the American Association of Nurse Anesthetists. 1943; 12(4): 228-29 
(identifying pentobarbital as a barbiturate “of moderate duration” while identifying 
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evipal, pentothal, and thio-ethymal as “ultra-short-acting barbiturates”); Torben Seear, 
Pentobarbital Anesthesia in Labor, M.D. American Journal Of Obstetrics And 
Gynecology, Vol. 99, Issue 7, p. 955 (Dec. 1967) (“Pentobarbital is a short-acting, but 
not ultrashort-acting barbiturate.”); Bryson, Peter D. Comprehensive Review in 
Toxicology for Emergency Clinicians 464 (3d. ed. 1996) (classifying Pentobarbital in the 
“Short - and Intermediate-acting” Barbiturate classification as opposed to the 
“Ultrashort-acting” classification); Sandra J. Cunningham & Waseem Hafeez, 
“Procedural Sedation and Pain Management Techniques,” Textbook of Pediatric 
Emergency Procedures 423 (Christopher King & Fred M. Henretig eds., 2d ed. 2008) 
(identifying pentobarbital as “a short-acting barbiturate,” as opposed to methohexital 
which is an “ultrashort-acting barbiturate”). 

Further, manufacturers of pentobarbital refer to it as a short-acting barbiturate. 
Not only does the FDA-approved branded manufacturer’s insert for Nembutal Sodium 
Solution, which is the manufacturer’s name for pentobarbital, state: “NEMBUTAL 
Sodium is a short-acting barbiturate,” (Fritz Exh. 4), but the manufacturers for generic 
pentobarbital, Sagent and Leucadia, similarly state that pentobarbital is a short-acting 
barbiturate. See https://www.sagentpharma.com/wp- 

content/uploads/2017/ll/Pentobarbital_PI-Revised.pdf; http://leucadiapharma.com/wp- 
content/uploads/2018/02/Pentobarbital_PI_Art_Clean.pdf. 

The State repeatedly mischaracterized testimony on the classification of 
barbiturates from a different expert. Dr. Mark Heath, in different litigation. Dr. Heath’s 
testimony supports Rhines’s position. Dr. Heath used the terms “ultra-short” and “ultra- 
fasf ’ interchangeably, and he consistently referred to that category of barbiturates in 
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‘'contrast'’ with pentobarbital. Compare State’s Exhibit 8 at transeript page 21-22 (“I’ll 
just start by comparing ultra-short and ultra-fast-acting barbiturates which will enter the 
brain very quickly in a matter of tenths of seconds, and will also leave the brain very 
quickly .... and those drugs would be the class of drug would be thiopental, for 
example, and another would be a drug called methohexital.’’) with id. at transcript page 
22 (“5_y contrast, pentobarbital is slower to take effect and lasts for longer.” (emphasis 
added)). 

The State pulled quotations out of context, but even these quotations never 
established that this different expert classified pentobarbital as “ultra-short-acting.” See, 
e.g.. State’s Exhibit 11 at transcript page 90 (explaining that the line dividing ultrafast 

from fast-acting barbiturates “is really a molecular line.[Molecular] modifications 

have created a class unto itself”). The State goes so far as to repeatedly cite the expert’s 
testimony in Smith, the very premise of which was that pentobarbital is not an ultra-short- 
acting barbiturate. Thus, that there are “different ways” to classify barbiturates does not 
change that Dr. Heath never placed pentobarbital in any sort of “ultra-short” or “ultra- 
fasf’ category. See State’s Exhibit 8 at transcript page 21. 

Consistent with this evidence, numerous cases have recognized that pentobarbital 
is not classified as an ultra-short-acting barbiturate. See McGehee v. Texas Dep’t of 
Criminal Justice, No. MC H-18-1546, 2018 WL 3996956, at *2 (S.D. Tex. Aug. 21, 
2018) (“Testimony in other cases has established that pentobarbital is ‘not classified as an 
ultra-short-acting barbiturate.’ Mann v. Palmer, 713 F.3d 1306, 1313 (11th Cir. 2013).”); 
Bible V. Davis, No. 4:18-CV-1893, 2018 WL 3068804, at *1 (S.D. Tex. June 21, 2018) 
(“Pentobarbital is an intermediate-acting barbiturate”) (internal quotation omitted), aff d. 
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739 F. App’x 766 (5th Cir. 2018); West v. Schofield, 519 S.W.Sd 550, 553 (Tenn. 2017) 
(stating that pentobarbital is “described in [Tennessee’s execution] Protocol as ‘an 
intermediate-acting barbiturate’”) (internal brackets omitted); Grayson v. Warden, 
Comm'r, Alabama State, 869 F.3d 1204, 1210 (11th Cir. 2017) (describing 
“pentobarbital, [as] a short-acting barbiturate sedative”) (internal quotation marks 
omitted); Westv. Warden, Comm'r, Alabama State, 869 F.3d 1289, 1292 (11th Cir. 2017) 
(describing “pentobarbital, [as] a short-acting barbiturate sedative”) (internal quotation 
marks omitted); Whitaker v. Livingston, No. CV H-13-2901, 2016 WL 3199532, at *1 
(S.D. Tex. June 6, 2016) (“Pentobarbital is an intermediate-acting barbiturate.”), affd sub 
nom. Whitaker v. Collier, 862 F.3d 490 (5th Cir. 2017); Smith v. Montana, No. BDV- 
2008-303, 2015 WL 5827252, *2 (Oct. 6, 2015) (“Barbiturates are traditionally classified 
as long-acting (phenobarbital), medium-acting (such as pentobarbital), short-acting 
(secobarbital), and ultra-short-acting (thiopental).”) (Exh. A to the Compl.); Trottie v. 
Livingston, No. CV 4:14-2550, 2014 WL 12527181, at *2 (S.D. Tex. Sept. 5, 2014) 
(“pentobarbital... is an intermediate-acting barbiturate.”) (internal quotation omitted); 
Arthur v. Thomas, 974 F. Supp. 2d 1340, 1345 (M.D. Ala. 2013) (“Sodium thiopental is 
classified as an ‘ultra-short acting barbiturate,’ while pentobarbital is an ‘intermediate¬ 
acting barbiturate.’ As these classifications indicate, sodium thiopental has an extremely 
rapid onset of effect and subsequent recovery, while pentobarbital is slower and longer- 
acting.”); Arthur v. Thomas, 674 F.3d 1257, 1274 (11th Cir. 2012) (“sodium thiopental is 
‘ultrashort-acting,’ while pentobarbital is ‘intermediate-acting’”) (internal quotation and 
citation omitted); Powell v. Thomas, 643 F.3d 1300, 1304 (11th Cir. 2011) (“sodium 
thiopental is ‘ultrashort-acting,’ while pentobarbital is ‘intermediate-acting’”) (internal 
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quotation and citation omitted); In re Jacoby Airplane Crash Litig., No. CIV.99-6073 
(HAA), 2007 WL 5037683, at *22 (D.N.J. Aug. 27, 2007) (“The ultrashort-acting 
barbiturates produce anesthesia within about one minute after intravenous 
administration.... Barbiturate abusers prefer the Schedule II short-acting and 
intermediate-acting barbiturates that include amobarbital (Amyta®), pentobarbital 
(Nembutal®), secobarbital (Seconal®), and Tuinal (an amobarbital/secobarbital 
combination product).”) (internal quotation and citation omitted). Nearly all of these 
cases arose in the lethal injection context thus belying the State’s suggestion that 
pentobarbital’s classification changes to ultra-short-acting when it is used in lethal doses 
for execution. 

The State cited cases that, it claimed, indicate the absence of a difference between 
sodium thiopental and pentobarbital. As described during the hearing, those cases arose 
in the context of Eighth-Amendment or constitutional challenges focused on various 
execution protocols’ likelihood to produce unnecessary suffering. Not one of these cases 
states that pentobarbital ever has been classified as an ultra-short-acting barbiturate, the 
only issue before this Court. In fact, undersigned counsel is aware of no case that 
identifies pentobarbital as an ultra-short-acting barbiturate. 

The legislature used plain language in the statutes at issue. The DOC must follow 
that language. Just as the Smith court held, had the legislature intended to give the State 
of South Dakota latitude in what drugs to use, it could have used much more general 
language in the statute authorizing execution. Instead of “ultra-short-acting barbiturate,” 
the legislature could have said “intermediate- or short-acting barbiturates in doses that 
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have the effect of ultra-short-acting barbiturates.” Indeed, it later amended the statute to 
read “a substance or substances in a lethal quantity.” SDCL 23A-27A-32. 

Courts may not legislate through judicial interpretation of statutes, and this Court 
should grant a stay of execution to correct the trial court’s error and ensure that the DOC 
follows the clear mandate of the legislature. 

The State’s assertion that the legislature intended to use the term “ultra-short- 
acting barbiturate” as “limited to its properties as a lethal agent” has no basis in the text 
of the statute. It amounts to post hoc speculation by the State to justify its choice of 
pentobarbital. 

Three additional reasons undermine the State’s attempt to legislate through this 
Court. First, if the State’s interpretation were correct, it would render meaningless the 
legislature’s subsequent decision to remove the phrase “ultra-short-acting barbiturate” 
and replace it with “substance or substances in a lethal quantity.” See SDCL 23A-27A- 
32. Second, even before 1984, the term ultra-short-acting barbiturate had a well-known 
and well-defined meaning that did not include pentobarbital. Francisco Lopez-Munoz, et 
al., The History of Barbiturates a Century After Their Clinical Introduction, 
NEUROPSYCHIATRIC DISEASE AND TREATMENT, Vol. 1(4), 329-43, Table 3 
(Dec. 2005) (reproducing table from 1983 classifying pentobarbital as short-acting and 
thiopental as ultrashort-acting). Third, the statute expressly references “standards of 
medical practice,” indicating that it did not legislature in a vacuum, let alone the State’s 
speculative “lethal agent” vaccum. See SL 1984, ch. 181, codified at SDCL § 23A-27A- 
32 (1984). (“The punishment of death shall be inflicted by the intravenous administration 
of a lethal quantity of an ultra-short-acting barbiturate in combination with a chemical 
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paralytic agent and continuing the application thereof until the convict is pronounced 
dead by a licensed physician according to accepted standards of medical practice.”). 

c. The Trial Court’s Failure to Adjudicate the Merits of Mr. Rhines’s 
Due Process Claim and its Improper Application of Res Judicata to 
Deny an Injunction or a Stay Denied Mr. Rhines Due Process Under 
the US Constitution. 

The lower eourt’s failure to adjudicate the merits of his due process claim and its 
improper applieation of res judieata to deny an injunction or a stay likewise denied due 
process guaranteed by the Fourteenth Amendment of the U.S. Constitution. At its core, 
the Due Proeess Clause guarantees a party not only “the opportunity to present his ease,” 
but also the right “to have its merits fairly judged.” Logan v. Zimmerman Brush Co., 455 
U.S. 422, 433 (1982). Thus, to satisfy due process, a hearing must fairly and reliably 
establish all the facts that the relevant law requires before a person may be deprived of 
his life and liberty. See Bell v. Burson, 402 U.S. 535, 542 (1971). 

In Fayerweather v. Ritch, 195 U.S. 276, 307 (1904), the Court held that, as a 
matter of due process, no eourt may preclude a party from litigating an issue that had not 
been aetually deeided in a prior adjudication. The Court also eonfirmed that when 
evidence has been “offered at [a] prior trial upon several distinet issues, the deeision of 
any one of whieh would justify the verdict or judgment, then the conclusion must be that 
the prior deeision is not an adjudieation upon any partieular issue or issues, and the plea 
of res judieata must fail.” Id. at 307. 

Here, the lower court’s ruling had the same effect. Its improper denial of a 
temporary injunction or stay without addressing the merits denied due process. 
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d. The Trial Court Failed to Address Mr. Rhine’s Second Cause of 
Action, that Appellees Deprived Mr. Rhines of His Life and Liberty 
Interests Protected hy the Due Process Clause of the U.S. Constitution 
and the South Dakota Constitution, A Cause of Action Upon Which 
Mr. Rhines is Likely to Succeed. 

Mr. Rhines is likely to succeed on the merits of his cause of action alleging 
deprivation of due process. “Procedural due process constrains government decisions 
‘which deprive individuals of ‘liberty’ or ‘property’ interests within the meaning of the 
Due Process Clause of the Fifth or Fourteenth Amendment.’” Kroupa v. Nielsen, 731 
F.3d 813, 818 (8th Cir. 2013) (quoting Mathews v. Eldridge, 424 U.S. 319, 332 (1976)). 
“‘To establish a procedural due process violation, a plaintiff must demonstrate that he has 
a protected property or liberty interest at stake and that he was deprived of that interest 
without due process of law.’” Osloond v. Farrier, 659 N.W.2d 20, 24 (S.D. 2003) 
(quoting Hopkins v. Saunders, 199 F.3d 968, 975 (8* Cir. 1999) (citation omitted)). 
“[SJtate law may create a ‘liberty interest’ protected by the Fourteenth Amendment... 

[i]f, for example, a state statute gives ‘specific directives to the decision maker that if the 
[statute’s] substantive predicates are present, a particular outcome must follow,’ a ‘liberty 
interest’ protected by the Fourteenth Amendment is created.” Bagley v. Rogerson, 5 F.3d 
325, 328 (8th Cir. 1993) (quoting Kentucky Department of Corrections v. Thompson, 490 
U.S. 454, 463 (1989)); see Hicks v. Oklahoma, 447 U.S. 343, 346 (1980) (Oklahoma 
statute providing jury could impose a sentence of no fewer than 10 years in prison created 
a liberty interest protected by the 14* Amendment in defendant having the jury apply that 
sentence). To constitute a due process violation, the individual must have been deprived 
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of this right by a state actor. See Osloond v. Farrier, 659 N.W.2d 20, 24 (S.D. 2003); 
DeShaney v. Winnebago County Dep't of Soc. Servs., 489 U.S. 189, 195, (1989). 

After the State enacted SDCL § 23A-27A-32.1, Mr. Rhines had life and liberty 
interests that entitle him to be executed in the manner provided by South Dakota law at 
the time of his conviction or sentence. See SDCL § 23A-27A-32.1; Ohio Adult Parole 
Auth. V. Woodard, 523 U.S. 272, 289 (1998) (O’Connor, J.) (“A prisoner under a death 
sentence remains a living person and consequently has an interest in his life.”). Here, in 
enacting SDCL § 23A-27A-32.1, the State of South Dakota created life and liberty 
interests that entitle Rhines to be executed in the manner provided by South Dakota law 
at the time of the Rhines’s conviction or sentence. See SDCL § 23A-27A-32.1. The 
South Dakota Legislature enacted this provision in February of 2007 and made no 
changes to it when the Legislature amended portions of § 23A-27A-32 in 2008. 

At the time that Rhines was convicted and sentenced, in 1993, South Dakota law 
provided, in pertinent part, and unequivocally, that “[t]he punishment of death shall be 
inflicted by the intravenous administration of a lethal quantity of an ultra-short-acting 
barbiturate in combination with a chemical paralytic agent and continuing the application 
thereof until the convict is pronounced dead by a licensed physician according to 
accepted standards of medical practice.” SL 1984, ch.l81 (emphasis added). The statute 
allows no discretion in the manner of execution, but rather gives specific directives as to 
the manner of execution. See Bagley, 5 F.3d at 328. Accordingly, SDCL § 23A-27A- 
32.1 and SL 1984, eh. 181 create protected life and liberty interests in execution “by the 
intravenous administration of a lethal quantity of an ultra-short-acting barbiturate in 
combination with a chemical paralytic agent and continuing the application thereof until 
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the convict is pronounced dead by a licensed physician according to accepted standards 
of medical practice.” SL 1984, ch. 181. 

As set forth in Secion I, supra. South Dakota Codified Law mandates that Rhines 
shall be executed in this manner if he chooses it more than seven days before his 
execution week, which he did. (Compl. H 30, 31, Exhibits B, C to the Compl.) Based 
upon the foregoing, Rhines has demonstrated that he has protected life and liberty 
interests in being executed in the manner he has chosen arising from South Dakota 
Codified Law. See Osloond, 659 N.W.2d at 24. 

The State cannot deprive Rhines of his life and liberty interests without due 
process of law to which he is entitled under the due process clauses of the Fourteenth 
Amendment of the United States Constitution and Article Six, Section 2 of the South 
Dakota Constitution. See U.S. Const, amend. XIV, § 1; S.D. Const, art. XI, § 2. 
Pentobarbital is neither an ultra-short-acting barbiturate nor a chemical paralytic. (Compl 
H 36; Stevens Aff. ‘|[‘I V, 8, 11.) Ultra-short-acting barbiturates include sodium 
methohexital and sodium thiopental. (Compl *![ 35; Stevens Aff. H 7.) By stating that 
Rhines will be executed using pentobarbital, which is not an ultra-short-acting 
barbiturate, the State is deliberately and intentionally depriving Rhines of his 
constitutionally protected life and liberty interests without due process of law. Based 
upon the foregoing, Rhines is likely to succeed on the merits of his Second Cause of 
Action. 

The lower court’s failure to adjudicate the merits of his due process claim and its 
improper application of res judicata to deny an injunction or a stay likewise denied due 
process. At its core, the Due Process Clause guarantees a party not only “the opportunity 
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to present his case,” but also the right “to have its merits fairly judged.” Logan v. 
Zimmerman Brush Co., 455 U.S. 422, 433 (1982). Thus, to satisfy due process, a hearing 
must fairly and reliably establish all the facts that the relevant law requires before a 
person may be deprived of his life and liberty. See Bell v. Burson, 402 U.S. 535, 542 
(1971). The lower court’s improper denial of a temporary injunction or stay without 
addressing the merits did not comport with these principles. 

II. THIS COURT HAS THE AUTHORITY TO STAY RHINES’S 
EXECUTION AND SHOULD EXERCISE IT HERE TO AVOID 
IRREMEDIABLE INJURY TO RHINES. 

The Court should exercise its authority to stay Rhines’s execution. If Mr. Rhines 
is executed pursuant to a procedure that does not accord with the law, it is axiomatic that 
the harm he will suffer is irreparable, because he will be dead. As the U.S. Supreme 
Court has recognized, “‘[djeath is a punishment different from all other sanctions in kind 
rather than degree.” Woodson v. North Carolina, 428 U.S. 280, 303-04 (1976). 

The trial court erred when it concluded that the irreparable harm prong neither 
favored Mr. Rhines nor the State. The harm Mr. Rhines seeks to avoid is an execution 
that violates the law that applies to his sentence. Rather than assessing the irreparability 
of the harm, the court simply summarized the State’s arguments on the merits, which are 
irrelevant to this prong. See supra Section I. 

Rhines’s death by execution is an irremediable injury that should be avoided until 
this Court rules on whether the State’s use of pentobarbital complies with Rhines’s 
statutory rights under South Dakota law. If the State is permitted to execute Rhines using 
pentobarbital before this issue is decided, Mr. Rhines will be deprived of his statutory 
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right without any possible remedy. Therefore, this Motion for Stay of Execution should 
be granted. 

III. THE BALANCE OF THE EQUITIES FAVORS A STAY. 

In balancing the equities, the court reasoned that the DOC has “a strong interest in 
enforcing its criminal judgments,” see Order at 10 (citing Hill v. McDonough, 547 U.S. 
573, 584 (2006), and that there is a “strong equitable presumption” against stays where 
claims could have been brought earlier,” see Order at 10-11 (quoting Nelson v. 

Campbell, 541 U.S. 637, 650 (2004)). See also Order at 11 (citing Ledford v. Comm ’r, 
Georgia Dep’t of Corr., 856 F.3d 1312, 1319-20 (11th Cir. 2017); Jones v. Allen, 485 
F.3d 635, 640 (11th Cir. 2007)). 

As discussed supra Section La., Mr. Rhines could not have raised his issues 
earlier, has not delayed, and had no reason to think he needed to raise these issues earlier. 
Further, he had no reason to believe that he had a need to raise it. Appellees indicated in 
the 2011 protocol that they could use sodium thiopental if he elected the 2-drug protocol 
in effect at the that he was sentenced. Even as late as August of 2019 Appellees provided 
his counsel with information that suggested they possessed sodium thiopental. Mr. 

Rhines made his election in a timely manner and filed this suit promptly after the State, 
for the first time, notified him that it would violate the law. 

Each of the federal cases cited by the trial court are inapposite. The petitioners in 
each case waited years after their claims were ripe before they filed suit. See Hill, 547 
U.S. at 576-77; Nelson, 541 U.S. at 649; Ledford, 856 F.3d at 1315-16; Jones, 485 F.3d 
at 638-39. By contrast, Mr. Rhines filed a timely suit, shortly after his cause of action 
became ripe, and only after the state put him on notice, for the very first time, that it 
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would violate the law. Neither the delay nor the piecemeal litigation at issue in McGehee 
V. Hutchinson, 854 F.3d 488, 492 (8th Cir. 2017), is applicable to this current litigation. 

In McGehee, the petitioners filed suit in state court challenging the 2015 adoption of a 
method of execution under both the state and federal constitutions. Id. at 491. When the 
state removed to federal court, the petitioners voluntarily dismissed the case and filed a 
new action in state court, omitting the federal constitutional claim. Id. Only after losing 
the state constitutional challenge, and just three weeks before the first of eight executions 
scheduled in March 2017, the petitioners again brought a federal constitutional challenge 
to the 2015. Id. 

Moreover, the Eighth Amendment challenges raised in each of these cases related 
to the amount of suffering the petitioners would experience when executed, not whether 
the execution was, itself, in violation of state law. Mr. Rhines’s challenge, by contrast, 
seeks only to secure his right to be executed in accordance with the very statute that 
empowers the State to take his life. Cf. Ericksen v. City of Sioux Falls, 14 N.W.2d 89, 95 
(S.D. 1944) (reasoning that a city “has no inherent powers and none of the attributes of 
sovereignty” and “possesses only such powers, great or small, as [the Constitution and 
statutes of the state] give it”). 

The State seeks to carry out the most solemn and irrevocable act of government 
without compliance with the statute that alone authorizes the DOC to take such an act. 
Any potential inconvenience of using the mandated drug does not counterbalance the 
harm that Mr. Rhines will suffer when he is executed in violation of the law, or the public 
interest in knowing that the DOC is conducting executions that are contrary to the 
authority granted to them by state statutes carefully outlined by its legislators. 
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IV. THE PUBLIC INTEREST FAVORS A STAY AND COMPLIANCE 
WITH THE STATUTES AT ISSUE. 

As the trial court itself recognized, “[t]he public has a strong interest in making 
sure the State complies with laws passed by our legislature.” Order at 11. “This interest 
is magnified when the State is carrying out the ultimate criminal penalty—death.” Order 
at 11-12. 

CONCLUSION 

Mr. Rhines has met the requirements of a stay of execution and for this Court to 
reverse the trial court’s order. For all the reasons set forth above, Mr. Rhines respectfully 
requests that the Court grant a stay of execution and issue a temporary restraining order, 
ordering that: (1) pentobarbital is neither an ultra-short-acting barbiturate nor a chemical 
paralytic agent; (2) the DOC is enjoined from executing Mr. Rhines with pentobarbital, 
and (3) the DOC shall execute Mr. Rhines only with an ultra-short-acting barbiturate (such 
as sodium methohexital or sodium thiopental) in combination with a chemical paralytic 
agent. In the alternative, Rhines requests an expedited hearing and a determination of the 
merits of his causes of action. 


Ballard Spahr LLP 


By: /s/ Daniel R. Fritz 
Daniel R. Fritz 
Timothy R. Rahn 
101 South Reid Street, Suite 302 
Sioux Falls, SD 57103 
Telephone: (605) 978-5200 
Attorneys for Appellants 
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CERTIFICATE OF SERVICE 


The undersigned hereby certifies that on November 1, 2019, two (2) true and 
correct copies of the foregoing Motion for Stay of Execution were served by prepaid U.S. 
Mail and electronic mail upon the following: 

Jason R. Ravnsborg 
Paul S. Swedlund 
Attorney General 
1302 East Highway 14, Suite 1 
Pierre, SD 57501-8501 
(605) 773-3215 
jason.ravnsborg® state, sd.us 
paul.swedlund® state.sd.us 

Ballard Spahr 

/s/ Timothy R. Rahn _ 

Timothy R. Rahn 
Attorneys for Appellants 
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JURISDICTIONAL STATEMENT 

The Plaintiff/Appellant Charles Russell Rhines (Rhines) appeals the Second Judicial 
Circuit’s Memorandum Opinion and Order Denying an Application for a Temporary Restraining 
Order, Preliminary Injunction, and Stay of Execution, which was filed on October 31, 2019. Mr. 
Rhines timely filed a Notice of Appeal on October 31, 2019. 

STATEMENT OF THE ISSUES 

I. WHETHER THE TRIAL COURT ERRED IN DENYING AN APPLICATION 
FOR A TEMPORARY RESTRAINING ORDER, PRELIMINARY 
INJUNCTION, OR STAY OF EXECUTION. 

Relevant Law: 

SDCL§ 23A-27A-32.1 

SL 1984, ch 181, codified at SDCL 23A-27A-32 (1984) 

State V. Robert, 2012 S.D. 27, f 9, 814 N.W.2d 122 (S.D. 2012) 

Losee v. Hettich, 74 S.D. 461, 54 N.W.2d 353 (S.D. 1952) 

Hendrickson v. Wagners, Inc., 1999 SD 74, H 14, 598 N.W.2d 507 (S.D. 1999) 

H. WHETHER RES JUDICATA APPLIES WHEN AN INDIVIDUAL INVOKES 
HIS STATUTORY RIGHTS UNDER SDCL 23A-27A-32.1 AND SL 1984, CH 
181, BUT THE STATE, FOR THE FIRST TIME, REFUSES TO COMPLY 
WITH THE GOVERNING STATUTES. 

Relevant Law: 

SDCL § 23A-27A-32.1 

SL 1984, ch 181, codified at SDCL 23A-27A-32 (1984) 

State V. Hammerquist, 67 S.D. 417, 293 N.W. 539 (S.D. 1940) 

Boever v. S. Dakota Bd. of Accountancy, 526 N.W.2d 747 (S.D. 1995) 

Lewton v. McCauley, 460 N.W.2d 728 (S.D. 1990) 
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Farmer v. S. Dakota Dep't of Revenue & Regulation, 2010 S.D. 35, 781 N.W.2d 655 
(S.D. 2010) 


III. WHETHER THE STATE IS VIOLATING MR. RHINES’S STATUTORY 

RIGHT TO BE EXECUTED WITH AN “ULTRA-SHORT-ACTING 
BARBITURATE” BY USING PENTOBARBITAL, WHICH IS NOT AN 
ULTRA-SHORT-ACTING BARBITURATE. 


Relevant Law: 

SDCL§ 23A-27A-32.1 

SL 1984, ch 181, codified at SDCL 23A-27A-32 (1984) 

Smith V. State, No. BDV-2008-303, 2015 WL 5827252 (Mont. Dist. Oct. 6, 2015). 


IV. WHETHER THE STATE IS VIOLATING MR. RHINES’S FEDERAL 
RIGHTS UNDER THE DUE PROCESS CLAUSE TO THE U.S. 
CONSTITUTION. 


Relevant Law: 

Bagley v. Rogerson, 5 F.3d 325 (8th Cir. 1993) 

Hicks V. Oklahoma, 447 U.S. 343 (1980) 

Osloond V. Farrier, 659 N.W.2d 20 (S.D. 2003) 

DeShaney v. Winnebago County Dep’t ofSoc. Servs., 489 U.S. 189 (1989) 

Ohio Adult Parole Auth. v. Woodard, 523 U.S. 272, 289 (1998) (O’Connor, J.) 

INTRODUCTION 

This case asks the Court to enforce a set of clear statutory commands from the South 
Dakota legislature. Pursuant to Section 23A-27A-32.1 South Dakota Codified Laws, no less 
than seven days before a scheduled execution, a death-sentenced inmate who was convicted or 
sentenced prior to July 1, 2007 is entitled to elect to be executed in the manner set forth in South 
Dakota law at the time of his conviction or sentence. In 1993, South Dakota law provided that 
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the punishment of death “shall be inflicted by the intravenous administration of a lethal quantity 
of an ultra-short-acting barbiturate in combination with a chemical paralytic agent....” SL 1984, 
ch 181, codified at SDCL 23A-27A-32 (1984). 

Appellant Charles Russell Rhines was sentenced to death in 1993 and has exercised his 
right to elect the manner of execution in place at that time, but the State notified him that it 
would inflict death with pentobarbital, a drug that is neither an “ultra-short-acting barbiturate” 
nor a chemical paralytic agent. Mr. Rhines therefore brings causes of action that arise out of his 
statutory rights, his exercise of those rights in accordance with the statutory requirements, and 
the State’s refusal earlier this month to comply with the governing statutes. 

The trial court did not reach the merits of this issue, but rather decided that Mr. Rhines’s 
prior habeas litigation that had challenged a prior execution protocol on constitutional grounds 
likely preclude Mr. Rhines from now enforcing his statutory right. The facts the underlie the 
basis for the instant claims, however, did not exist at the time of the earlier litigation and only 
arose after Appellee South Dakota Department of Corrections (“DOC”), in response to Mr. 
Rhines’s timely election and a subsequent letter from his attorneys, informed Mr. Rhines earlier 
this month that it would not comply with the statutory mandates. 

Unlike any prior litigation, Mr. Rhines today seeks to enforce his state statutory rights. 
Every issue newly arises out of two statutes and an unforeseen event that occurred earlier this 
month: the State’s refusal to comply with those statutes. This Court should grant Mr. Rhines the 
relief to which he is entitled to by statute: to be executed with an ultra-short-acting barbiturate 
and a stay to prevent the State from executing him with a drug that is not an ultra-short-acting 
barbiturate. 

PERTINENT FACTUAL AND PROCEDURAL BACKGROUND 
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Mr. Rhines is a prisoner sentenced to death by the State of South Dakota, with an 
execution warrant setting his execution week as between November 3, 2019 and November 9, 
2019. Mr. Rhines was sentenced to death on January 29, 1993. 

Previously, in 2011, Mr. Rhines litigated whether the legislature’s amendments to its 
execution statute in 2007 and the State’s August 2011 protocol complied with the Eighth 
Amendment standards as set forth by the United States Supreme Court in Baze v. Rees, 533 U.S. 
35 (2008). See Feb. 27, 2013, Op., Trimble, J.at 8. Judge Trimble ultimately determined that the 
protocol was sufficiently like Baze that it was constitutional on its face, id. at 10-12, and that 
South Dakota would implement its protocol in a constitutional manner. Id. at 12-18. 

In 2018, Mr. Rhines challenged the State’s creation of a new execution protocol without 
complying with the Administrative Procedure Act. See Rhines v. S. Dakota Dep ’t of Corn, 2019 
S.D. 59 (S.D. 2019). 

Pursuant to Section 23A-27A-32.1 South Dakota Codified Laws, Mr. Rhines is entitled to 
elect to be executed in the manner set forth in South Dakota law at the time of his conviction or 
sentence. In 1993, South Dakota law provided that the punishment of death “shall be inflicted by 
the intravenous administration of a lethal quantity of an ultra-short-acting barbiturate in 
combination with a chemical paralytic agent....” SL 1984, eh 181, codified at SDCL 23A-27A- 
32 (1984). 

As recently as August 2019, the State provided documents to Mr. Rhines’s attorneys 
regarding sodium thiopental, a drug that is classified as an ultra-short-acting barbiturate with 
which the State could execute Mr. Rhines in compliance with its law. See, e.g.. Exhibit attached 
to 11/1/2019 Affidavit of Timothy Rahn. For example, in a letter dated April 17, 2012, the State 
wrote to the Food & Drug Administration and indicated that the State possessed sodium 
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thiopental. Id. The State “enclose[ed] the FDA’s March 25, 2011, letter authorizing South 
Dakota’s importation of sodium thiopental stock ... Id. The State resisted a request from the 
Food & Drug Administration to “return . . . any foreign-manufactured thiopental. . . Id. 

On October 1, 2019, Mr. Rhines exercised his statutory right to be executed according to 
the law in effect at the time of his sentence. He sent a Kite-Request Slip to Appellee Darin 
Young, Warden of the South Dakota State Penitentiary, electing to be executed in the manner 
that was in effect at the time that he was sentenced to death. In an amended Kite-Request Slip to 
Warden Young, dated October 4, 2019, Mr. Rhines reiterated his choice to be executed in the 
manner that was in effect at the time that he was sentenced to death, to wit, “[t]he Two Drug 
Protocol of a Lethal Dose of An Ultra-Short Acting Barbiturate and a Chemical Paralytic.” 
Warden Young never responded to these requests and never indicated that the DOC would not 
comply with Mr. Rhines’s election. 

On October 15, 2019, attorneys for Mr. Rhines, emailed and mailed a letter to Warden 
Young, Jason R. Ravnsborg in his capacity as the Attorney General for the State of South 
Dakota, and Paul Swedlund, Assistant Attorney General. Counsel requested confirmation that 
Mr. Rhines’s request to be executed by the intravenous administration of a lethal quantity of an 
ultra-short-acting barbiturate in combination with a chemical paralytic agent would be honored. 
In a letter dated October 17, 2019, Assistant Attorney General Swedlund advised counsel that he 
had received “Mr. Rhines’ request for execution pursuant to the combination of drugs provided 
by statute at the time of his execution.” Mr. Swedlund asserted that “State will follow the law.” 
Mr. Swedlund further informed counsel that “[t]he ultra-short-acting barbiturate the state intends 
to use is pentobarbital.” 
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On October 22, 2019, Rhines filed an action in the Circuit Court for the Second Judicial 


Circuit seeking injunctive and declaratory relief to enforce his statutory right under South Dakota 
law to be executed by the manner he chose. 

Rhines’s Complaint alleges four causes of action. The First Cause of Action, Violation 
of the Right to Choose the Manner of Execution Provided by Law at the Time of Sentence, 
alleges that, in enacting SDCL § 23A-27A-32.1, the State of South Dakota created a state 
statutory right that entitles Rhines to be executed in the manner provided by South Dakota law at 
the time of the Rhines’s conviction or sentence. (Compl. H 39-44.) The manner of execution 
provided by South Dakota law at the time of Rhines’s conviction and sentence was, in relevant 
part, “by the intravenous administration of a lethal quantity of an ultra-short-acting barbiturate in 
combination with a chemical paralytic agent and continuing the application thereof until the 
convict is pronounced dead by a licensed physician according to accepted standards of medical 
practice.” SL 1984, ch 181, codified at SDCL § 23A-27A-32 (1984.) Rhines exercised his right 
to choose the manner set forth in SL 1984, ch 181. (Compl. ^ 44.) Rhines did so in accordance 
with the provisions of SDCL § 23A-27A-32.L (Id.) 

The Second Cause of Action, Deprivation of Due Process, alleged that in enacting SDCL 
§ 23A-27A-32.1, the State of South Dakota created life and liberty interests that entitle Rhines to 
be executed in the manner provided by South Dakota law at the time of the Rhines’s conviction 
or sentence. (Compl. H 51-54.) Rhines’s life and liberty interests in being executed in this 
manner are protected by the Due Process Clause of the Lourteenth Amendment of the United 
States Constitution and the Due Process Clause of Article Six, Section 2 of the South Dakota 
Constitution. {Id. H 55-56.) 
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The Third Cause of Action, Injunctive Relief, and the Fourth Cause of Action, 
Declaratory Judgment, sought injunctive and declaratory relief: (1) Staying Rhines’s execution 
pending adjudication of this action; (2) declaring that pentobarbital is neither an ultra-short- 
acting barbiturate nor a chemical paralytic agent; (3) enjoining the State from executing Rhines 
with pentobarbital; and (4) ordering that the State shall execute Rhines only with an ultra-short- 
acting barbiturate, to wit, sodium methohexital or sodium thiopental, in combination with a 
chemical paralytic agent. {Id. H 58-71.) 

In light of Mr. Rhines’s scheduled execution, he also filed an application for a 
preliminary injunction, temporary restraining order, or stay of execution to prohibit the State 
from executing him with pentobarbital and to order that the State shall execute Rhines only with 
an ultra-short-acting barbiturate in combination with a chemical paralytic agent. Rhines 
requested an expedited hearing on his application for a preliminary injunction so that the lower 
court could rule on the application in advance of the execution week beginning November 3, 
2019. 

The matter was assigned to Judge Jon C. Sogn who scheduled a hearing for October 29, 
2019. Late in the evening of October 27, 2019, Assistant Attorney General Swedlund filed a 
Response to the Motion for Preliminary Injunction, Temporary Restraining Order, and Stay of 
Execution. 

At the October 29, 2019 hearing. Judge Sogn heard argument from counsel and testimony 
from Dr. Craig Stevens, Ph.D, a professor of Pharmacology at Oklahoma State University. Dr. 
Stevens explained that barbiturates are classified as ultra-short-acting, short-acting, intermediate¬ 
acting, or long-acting. He is not aware of any peer reviewed articles or medical literature that 
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has ever classified pentobarbital as an ultra-short-acting barbiturate. He testified that in his 
expert opinion, pentobarbital is not an ultra-short-acting barbiturate. 

Judge Sogn took the matter under advisement. He invited the parties to submit any 
additional argument, authority, or affidavits by the following afternoon. On October 30, 2019, 
Mr. Rhines filed a supplemental memorandum and an affidavit from attorney Fritz offering 
additional medical and pharmacological authority supporting the fact that pentobarbital is not an 
ultra-short-acting barbiturate. 

Mr. Rhines submitted authoritative medical texts and articles that date back to before 
1984, when the legislature wrote the statute at issue, that confirm Dr. Stevens’s opinion. Mr. 
Rhines submitted other authorities specific to the field of anesthesiology and outside the field of 
pharmacology that likewise classify pentobarbital as a short-acting barbiturate. Further, Mr. 
Rhines directed the court’s attention to manufacturers of pentobarbital that refer to it as a short¬ 
acting barbiturate. 

The State made no additional formal filings, although it sent two short e-mails to Judge 
Sogn to reiterate one argument and to provide a citation for one additional case. 

On October 31, 2019, the Second Judicial Circuit Court denied an application for a 
temporary restraining order and preliminary injunction, and declined to grant a stay of execution. 
Mr. Rhines filed a notice of appeal that same day. 

In addressing whether Mr. Rhines was likely to succeed on the merits of this case, the 
trial court did not address whether pentobarbital was classified as an ultra-short-acting 
barbiturate in compliance with the relevant statute. Instead, the trial court held that Mr. Rhines’s 
claims would likely be barred based upon res judicata. To the contrary, Mr Rhines could not 
have properly litigated this claim in earlier litigation because, as set forth below, Mr. Rhines’s 
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prior litigation did not seek enforcement of his statutory rights. The trial court also asserted that 
Mr. Rhines’s request for a stay should be denied because he should have litigated this issue 
earlier. But the statute at issue did not require Mr. Rhines to elect a method of execution until, at 
the latest, seven days prior to the execution. And Mr. Rhines did not have reason to believe that 
Appellees would not honor his request: Appellees had represented to Mr. Rhines’s attorneys in 
August of 2019 that they had an ultra-short-acting barbiturate, sodium thiopental, and; the DOC 
protocol specifically contemplates executions using sodium thiopental. 

Mr. Rhines now seeks a stay of execution pending appeal of that denial and files this 
emergency appeal to this Court. 

STANDARD OF REVIEW 

This Court reviews a denial of a temporary restraining order, a preliminary injunction, or 
a stay of execution for abuse of discretion. Losee v. Hettich, 74 S.D. 461, 54 N.W.2d 353 
(1952). “An abuse of discretion can simply be an error of law or it might denote a discretion 
exercised to an unjustified purpose, against reason and evidence.” Hendrickson v. Wagners, Inc., 
1999 SD 74, f 14, 598 N.W.2d 507, 511 (S.D. 1999) (citations omitted) (quoting Knodel v. 
Kassel Township, 1998 SD 73, 'll 6, 581 N.W.2d 504, 506 (S.D. 1998)). 

This Court reviews de novo questions of res judicata. See Farmer v. S. Dakota Dep’t of 
Revenue & Regulation, 2010 S.D. 35, 781 N.W.2d 655, 659 (S.D. 2010). 

This Court has an inherent power to preserve the status quo pending appeal. Smith v. 
Reid, 60 S.D. 128, 132-33, 244 N.W. 81, 83 (1932); Garnet v. Allender, 50 S.D. 150, 208 N.W. 
782, 783 (1926). The staying of the execution of a condemned inmate comes within this Court’s 
inherent authority to preserve the status quo. State v. Robert, 2012 S.D. 27, 'll 9, 814 N.W.2d 
122, 124-25 (S.D. 2012). This power ‘“should always be exercised when any irremediable 
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injury may result Id. (citing Merrimack River Sav. Bank v. City of Clay Ctr., 219 U.S. 
527, 534-35, 31 S. Ct. 295, 296, 55 L. Ed. 320 (1911)). Failing to stay an execution “obviously 
result[s] in an irremediable injury.” State v. Robert, 2012 S.D. 27, 'll 9 (S.D. 2012). 

ARGUMENT 

I. MR. RHINES HAS DEMONSTRATED THE REQUISITE LIKELIHOOD OF 
SUCCESS ON THE MERITS TO JUSTIFY A STAY. 

This action involves important issues regarding SDCL § 23A-27A-32.1, in which the 
State of South Dakota codified a statutory right that entitles Mr. Rhines to be executed in the 
manner provided by South Dakota law at the time of his conviction or sentence. In accordance 
with that statute, Mr. Rhines exercised his right to choose the manner set forth at the time of his 
sentence: execution by an ultra-short-acting barbiturate in combination with a chemical paralytic. 
The State then informed Mr. Rhines that it will use pentobarbital to execute him. Pentobarbital, 
as discussed infra Section Lb., is not an ultra-short-acting barbiturate or a chemical paralytic, 
however. By refusing to follow binding law, the DOC is depriving Rhines of his statutory right. 

In deciding a stay motion, courts must decide whether a movant showed a likelihood of 

success on the merits. See Strong v. Atlas Hydraulics, Inc., 2014 S.D. 69, H 12, 855 N.W.2d 133, 

139 (S.D. 2014); Nelson v. Campbell, 541 U.S. 637, 649-50 (2004). The likelihood of success 

does not mean that the inmate will probably win, but rather, that the inmate has shown a 

“significant possibility” of success. Nooner v. Norris, 491 F.3d 804, 808 (8th Cir. 2007) (citing 

Hill V. McDonough, 547 U.S. 573, 584 (2006)). Stays are not granted in instances in which the 

suit “amounts to little more than an attack on settled precedent” or is based on speculative 

theories. See Bucklew v. Precythe, 139 S. Ct. 1112, 1134 (2019). 

a. Mr. Rhines Filed His Action Within Three Business Days of When It 
Presented a Concrete Case or Controversy With Ripe Issues. 
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In their response. Appellees raised a defense of res judicata. The trial court decided that 
Mr. Rhines had not demonstrated the requisite likelihood of success on his causes of action in 
light of that defense. See Order at 22. The heart of the trial court’s analysis, however, is an 
erroneous conclusion it repeats throughout its order: that Mr. “Rhines challenged the exact 
protocol in 2011 [that] he is challenging now.” Order at 21. That conclusion misconstrues the 
nature of Mr. Rhines’s prior litigation in 2011 and this suit, and it misapplies the law of res 
judicata. 

Unlike any prior litigation, Mr. Rhines today seeks to enforce his state statutory rights. 

His causes of action are rooted in SDCL § 23A-27A-32.1 and SL 1984, eh 181, codified at 
SDCL 23A-27A-32 (1984), not the State’s protocol. As discussed below, this case could not 
have presented any court with a justiciable case or controversy or any ripe issue until the DOC 
notified Mr. Rhines that it refused to comply with Mr. Rhines’s statutory rights under SDCL 
§ 23A-27A-32.1 and SL 1984, ch 181, codified at SDCL 23A-27A-32 (1984). 

The doctrine of res judicata bars any “attempt to relitigate a cause of action by the parties 
or one of the parties in privity to a party to an earlier suit.” Dakota Plains AG Ctr., LLC v. 
Smithey, 772 N.W.2d 170, 179-80 (S.D. 2009) (quoting Speck v. Federal Land Bank of Omaha, 
494 N.W.2d 628, 633 (S.D. 1993)). “The doctrine ‘embodies both merger and bar [.]’” Id., 

Black Hills Jewelry Mfg. Co. v. Felco Jewel Indus., Inc., 336 N.W.2d 153, 157 (S.D. 1983) 

(citing Palma v. Powers, 295 F.Supp. 924 (N.D.I11.1969)). “‘Res judicata serves as claim 
preclusion to prevent relitigation of an issue actually litigated or which could have been properly 
raised and determined in a prior action.’” Id. (quoting Black Hills Jewelry Mfg. Co., 336 N.W.2d 
at 157). 
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Whether an issue could have been properly litigated in an earlier action requires 
consideration of whether the issue actually had been ripe for determination at the time of that 
earlier action. See State v. Hammerquist, 67 S.D. 417, 293 N.W. 539, 541 (S.D. 1940); Danforth 
V. City of Yankton, 25 N.W.2d 50 (S.D. 1946). 

Ripeness involves the timing of judicial review and the principle that the judicial 
machinery should be conserved for problems that are real and present, not squandered on 
problems that are abstract, hypothetical, or remote. Steinmetz v. State, State Star Academy, 756 
N.W.2d 392, 399 (S.D. 2008). For instance, issues that are “dependent upon the future 
occurrence of conduct and events that were uncertain and unknown” are unripe for judicial 
determination. See Boever v. S. Dakota Bd. of Accountancy, 526 N.W.2d 747, 750 (S.D. 1995). 
Issues, however, that are “imminent and inevitable” are ripe for review. Id. Courts should not 
render advisory opinions or decide theoretical questions when the future shows no indication of 
the invasion of a right. Id. 

Here, as a threshold matter, the trial court misconstrued the nature of Mr. Rhines’s causes 
of action by repeatedly describing them as a “challenge [to] the [executionjs protocol’s 
compliance with the statutes [at issue],” and comparing it to Mr. Rhines’s 2011 litigation. See 
Order at 16; see also id. at 17 (“Rhines could have and should have brought a specific challenge 
to the use of pentobarbital as part of his then-pending complaint....”); id. at 21 (“Rhines 
challenged the exact protocol in 2011 as he is challenging it now.”). The actual nature of Mr. 
Rhines’s prior litigation and this litigation belie the trial court’s analysis. 

Earlier, in 2008, Mr. Rhines made constitutional challenges to the State’s manner of 
execution. He sought a ruling that the Eighth Amendment barred “an execution carried out by 
means of [a] two drug cocktail provided in SDCL 23 A-27A-32 in effect at the time of his 
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conviction” and “a declaration that SDCL 23A-27 A-32, as presently codified, and as applied to 
Rhines, constitute[d] an unconstitutional bill of attainder[,] an unconstitutional ex post facto 
law[,] and deprive[d] him of his right to due process of the law.” Order at 13. The State adopted 
a new protocol in 2011, during that litigation, and Judge Trimble later denied relief for all of Mr. 
Rhines’s claims. See id. at 13-14. In 2018, Mr. Rhines unsuccessfully challenged the current 
protocol’s promulgation as in violation of the Administrative Procedures Act. 

None of those challenges gave Mr. Rhines reason to believe that the State would not use 
an ultra-short-acting barbiturate if he exercised his statutory right that he seeks to enforce 
through this litigation. As of October 2019, by statute, Mr. Rhines had the right to elect his 
method of execution, either by the law currently in place, or by the law in place at the time of his 
conviction or sentence. The Legislature mandated that he make his election at least seven days 
prior to his scheduled execution. SDCL § 23A-27A-32.L There is no dispute that Mr. Rhines 
complied with the statute governing his election. On October 1, 2019, more than a month before 
his scheduled execution, Mr. Rhines sent a Kite Request Slip to Darin Young, Warden of the 
South Dakota State Penitentiary, Mr. Rhines chose to be executed in the manner that was in 
effect at the time that he was sentenced to death. 

Before October 17, 2019, there was no reason to believe that the State would do anything 
other than abide by the statutory requirement Mr. Rhines had elected, i.e., a lethal dose of an 
ultra-short acting barbiturate and chemical paralytic agent. The State has possessed an ultra- 
short-acting barbiturate, sodium thiopental, in the past. Further, the 2011 protocol contemplated 
the use of sodium thiopental in executions. But the State, on October 17, indicated it would not 
use sodium thiopental and, instead, advised counsel that “[t]he ultra-short-acting barbiturate the 
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state intends to use is pentobarbital.” As discussed infra Section Lb., pentobarbital is not an 
ultra-short-acting barbiturate. 

As a result, Mr. Rhines promptly initiated this new action to enforce his statutory rights 
after DOC notified him that it would violate his statutory rights for the very first time. The 
causes of action in this case therefore arise out of the State’s refusal to comply with Mr. Rhines’s 
proper statutory election and events that culminated in the State’s mailing of a letter that it would 
use a short-acting or intermediate-acting barbiturate, but not an ultra-short-acting one. Any 
litigation therefore was contingent upon the state notifying Mr. Rhines that it was refusing to 
comply with the statutes at issue. At no earlier point in time did Mr. Rhines “ha[ve] a ‘full and 
fair opportunity to litigate’” these causes of action, let alone “a controversy in which a claim of 
right is asserted against one who has an interest in contesting it.” Order at 19 (quoting Boever v. 
South Dakota Bd. Of Accountancy, 526 N.W.2d 747, 750 (S.D. 1975). Nor were the issues being 
litigated here previously “ripe for judicial determination.” Id. (quoting Boever, 526 N.W.2d at 
750). 

For example, the trial court relied on Lewton v. McCauley, 460 N.W.2d 728, 730 (S.D. 
1990), and Farmer v. S. Dakota Dep't of Revenue & Regulation, 2010 S.D. 35, 781 N.W.2d 655 
(S.D. 2010), to apply res judicata against Mr. Rhines, but these cases support Mr. Rhines’s 
position that res judicata is not implicated here. In Lewton^ this Court found that when facts 
arise after initial litigation is terminated, and those facts underlie new claims, the doctrine of res 
judicata does not apply. Letwon, 460 N.W.2d at 731. If facts “did not exist at the time” of the 
earlier litigation, res judicata cannot be a bar to subsequent litigation. Id. By contrast, where a 
party has “a full and fair opportunity to litigate” its claims in an earlier proceeding, res judicata 
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will apply. Farmer, 781 N.W. 2d at 661. This Court cautioned that “we should not” “interpret[] 
the doetrine of res judieata too broadly[.]” Lewton, 460 N.W.2d at 730. 

If anything, the State’s Notice of Adoption of Revised Execution Policy and Protocol 
dated October 24, 2011, put Mr. Rhines on notice that the DOC would comply with the law in 
effeet in 1993 if Mr. Rhines so eleeted, not that it would disregard the statute’s plain language. 
Specifieally, the protocol provided that an inmate “shall be executed using the 3- or 1-Drug 
protocol provided in this document. . . unless the inmate requests in writing . . . that the inmate 
wishes to be executed by the 2-Drug protocol set forth herein in accordance with South Dakota 
law as it existed prior to July 1, 2007.” State’s Exhibit 1 at page 3 (emphasis added). This 
language imposes a limitation on the protocol’s application to ensure eomplianee with statutory 
law as it existed prior to July 2007, i.e., the 1984 statute in this case. Implementation of the 2- 
drug protocol “in accordance with South Dakota law” requires the DOC to use an ultra-short- 
acting barbiturate, like thiopental, which, the protocol provides, is indeed an option for use in the 
execution. Thus, on the face of the Notice, Mr. Rhines had no reason to believe that, if he 
elected that option, the DOC would fail to comply with the South Dakota law as it existed prior 
to July 1, 2007 by using an ultra-short-acting barbiturate, because (1) sodium thiopental was an 
option in the Notice and (2) it stated that Defendants would follow the pre-2007 law. 

Although Mr. Rhines’s attorneys made this very point in oral argument, the trial court 
failed to cite this critical portion of the protocol that imposes a limitation on the state. Instead, 
the trial court quoted only a different portion of that paragraph. See Order at 13-14. The trial 
court erroneously gave weight to the faet that the 2011 protoeol “listed pentobarbital as one of 
two drugs that could be administered in the 2-drug protocol.” Order at 17. The protoeol also 
listed thiopental, and did not “contain[] explicit notice of the State’s intention to use 
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pentobarbital... See Order at 16. There would have been no foreseeable, let alone ripe, issue 
regarding the State’s use of pentobarbital unless and until the State indicated it would use that 
drug on an individual sentenced in 1993 who had elected to be executed in the manner required 
by law in 1993, thus, that the State would not in fact act “in accordance with South Dakota law 
[in 1993].” 

Similarly, this Court should reject the trial court’s reasoning that would have required 
Mr. Rhines to litigate this issue on the belief that the State would violate the law by failing to 
comply with the 1984 statute. The trial court relied on Boever, but the Boever Court addressed 
two issues: (1) a challenge involving a quality reviews mandated by statute to occur every three 
years and (2) a challenge involving a statute that imposes discipline under certain circumstances. 
See Boever v. S. Dakota Bd. of Accountancy, 526 N.W.2d 747, 749-51 (S.D. 1995). The former 
challenge was ripe, because the issues were ‘"‘imminent and inevitable.'" Order at 20-21 
(quoting Boever, 526 N.W.2d at 750) (emphasis added). 

Here, however, the State’s use of a drug that would violate the 1984 statute was not 
“bound to happen.” In fact, to apply that analysis here, this Court would have to agree that the 
DOC’s refusal to follow the law was “imminent and inevitable.” Such a conclusion requires a 
degree of skepticism about the DOC’s responsibilities that this Court should reject. As noted 
above, the 2011 protocol’s own language demonstrates the DOC’s recognition of a need to 
comply with statutory law. Mr. Rhines’s action therefore “was dependent upon the future 
occurrence of conduct and events that were uncertain and unknown," like the “likelihood of 
future discipline” in Boever, and res judicata does not apply. Id. at 750. 

Moreover, that the DOC included pentobarbital as one of the two possible drugs it would 
use in its 2011 two-drug protocol is not relevant here. Mr. Rhines is not challenging alternate 
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possibilities presented in that protocol here. His causes of action arise out of two statutes— 
SDCL § 23A-27A-32.1 and SDCL § 23A-27A-32.1 and SL 1984, ch 181, codified at SDCL 
23A-27A-32 (1984)—and the State’s refusal to comply with those statutes, not the State’s 
protocol. The trial court also appears to treat notice of possible State action as sufficient to 
confer standing and make the issues in this case ripe, going so far as to conclude that, “[bjecause 
the ... prior litigation specifically talked about both drugs [(pentobarbital and thiopental)], the 
protocol, and the statute, Rhines was bound to bring the claims at that time.” See Order at 16 
(reasoning that “Rhines was put on notice of the adoption and revision of the protocol.”). Yet a 
State’s “talk[ing] about” multiple options does not create a justiciable case or controversy or a 
make a possible issue ripe for judicial determination. 

In fact, as recently as August 2019, the State provided documents to Mr. Rhines’s 
attorneys regarding thiopental, a drug that actually is an ultra-short-acting barbiturate with which 
the State could execute Mr. Rhines in compliance with state law. See, e.g.. Exhibit attached to 
11/1/2019 Affidavit of Timothy Rahn. One of those documents is a letter dated April 17, 2012, 
in which the Office of the Attorney General of South Dakota wrote to the Food & Drug 
Administration. See id. The Attorney General indicated that the State possessed thiopental and 
“enclose[ed] the FDA’s March 25, 2011, letter authorizing South Dakota’s importation of 
sodium thiopental stock ....” Id. The State resisted a request from the Food & Drug 
Administration to “return . . . any foreign-manufactured thiopental. . . .” Id. 

If Appellees were not prepared to comply with statute they could have, at any time, either 
sought an amendment to SDCL § 23A-27A-32.1 or could have sought relief from the court from 
compliance with the statute. They did not. 
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In sum, before October 2019, any issues concerning the State’s willingness to follow the 
law in effect at the time of Mr. Rhines’s sentence would have been based on speculation about 
future actions that may or may not occur. Those issues were not ripe at that time and, thus, res 
judicata does not bar this action. Accordingly, this Court should reverse the trial court’s order 
and grant Mr. Rhines the relief he seeks: to be executed with an ultra-short-acting barbiturate and 
a stay to prevent the State from executing him with a drug that is not an ultra-short-acting 
barbiturate. 

b. The Trial Court Fails to Address Mr. Rhines’s First Cause of Action, that 
Appellees Violated His Statutory Rights, A Cause of Action Upon Which Mr. 
Rhines is Likely to Succeed. 

Affirming the trial court’s ruling would permit the DOC to violate the plain language of 
binding statutory law. The trial court did not address this issue, but Mr. Rhines clearly met his 
burden to justify temporary relief or, in the alternative, final judgment requiring the DOC to 
comply with the law. 

Mr. Rhines is likely to succeed on the merits of his cause of action alleging a violation of 
state statutory law. The plain language of the statutes at issue is clear. In enacting SDCL § 23A- 
27A-32.1, the State of South Dakota entitled Rhines to be executed in the manner provided by 
South Dakota law at the time of his conviction or sentence. See SDCL § 23A-27A-32.1. 

In the trial court, Rhines relied on the unambiguous language of the execution statute at 
the time of his conviction and sentence. At the time of his conviction and sentence, the 
execution statute used the precise term “ultra-short-acting barbiturate” as the necessary first drug 
in an execution. SL 1984, eh 181, codified at SDCL § 23A-27A-32 (1984). “The intent of a 
statute is determined from what the legislature said, rather than what the courts think it should 
have said, and the court must confine itself to the language used. Words and phrases in a statute 
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must be given their plain meaning and effect.” Rhines v. S. Dakota Dep’t of Corrs., 2019 S.D. 
59, f 13 (2019) (emphasis added). 

That term “ultra-short-acting barbiturate” had, and continues to have, a clear meaning, as 
demonstrated by substantial evidence in the record before this Court. Pentobarbital, which the 
state has indicated it plans to use as an “ultra-short-acting barbiturate,” is not classified as an 
ultra-short-acting barbiturate. 

i. The State Is Violating Its Statutory Obligation to Execute Rhines with 
an Ultra-Short-Acting Barbiturate in Combination with a Chemical 
Paralytic Agent. 

The plain language of the statutes at issue is clear. SDCL § 23A-27A-32.1 entitles Mr. 
Rhines to be executed in the manner provided by South Dakota law at the time of his sentence. 
See SDCL § 23A-27A-32.1. The South Dakota Legislature enacted this provision in February of 
2007 and made no changes to it when the Legislature amended portions of § 23A-27A-32 in 
2008. 

When Mr. Rhines was convicted and sentenced, in 1993, South Dakota law provided, in 
pertinent part, and unequivocally, that “[t]he punishment of death shall be inflicted by the 
intravenous administration of a lethal quantity of an ultra-short-acting barbiturate in combination 
with a chemical paralytic agent and continuing the application thereof until the convict is 
pronounced dead by a licensed physician according to accepted standards of medical practice.” 
SL 1984, ch. 181 (emphasis added). The statute allows no discretion in the manner of execution, 
but rather gives specific directives as to the manner of execution. Accordingly, SDCL § 23 A- 
27A-32.1 and SL 1984, ch. 181, codify a right to an execution “by the intravenous administration 
of a lethal quantity of an ultra-short-acting barbiturate in combination with a chemical paralytic 
agent.” SL 1984, ch. 181. 
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Pursuant to the SDCL § 23A-27A-32.1, Mr. Rhines shall be executed in this manner if he 


“choose[s] by indicating in writing to the warden not less than seven days prior to the scheduled 
week of execution the manner of execution chosen.” SDCL § 23A-27A-32.1. Mr. Rhines chose 
to be executed in this manner—more than 4 weeks prior to the week of his execution—in a 
written Kite-Request Slip dated October 1, 2019, addressed to Defendant Young, and in an 
amended written Kite-Request Slip dated October 4, 2019, addressed to Defendant Young. 
(Compl. H 30, 31, Exhibits B, C to the Compl.) Based upon the foregoing, Mr. Rhines has 
demonstrated that he has a right to be executed in the manner he has chosen arising from South 
Dakota Codified Law. 

The DOC cannot deprive Rhines of his right to be executed in the manner of his choice. 
The DOC, however, has taken the position that pentobarbital is an ultra-short-acting barbiturate. 
(Compl. ^ 34, Exh. E to the Compl.) The DOC’s assertion is erroneous and contradicted by 
substantial record evidence, as discussed in more detail below. Pentobarbital is not an ultra- 
short-acting barbiturate. (Compl. ^ 36; Stevens Aff. H 7, 8.) Ultra-short-acting barbiturates 
include sodium methohexital and sodium thiopental. (Compl. ^ 35; Stevens Aff. ‘17.) The 
statute’s plain language requires that the State use an ultra-short-acting barbiturate. By refusing 
to guarantee that Rhines will be executed in the manner set forth in SL 1984, ch. 181, the State is 
depriving Rhines of his state statutory right codified and protected by SDCL § 23A-27A-32.1, 
andSL 1984, ch. 181. 

This case is analogous to Smith v. State, No. BDV-2008-303, 2015 WL 5827252 (Mont. 
Dist. Oct. 6, 2015) (Exh. A to the Compl.). In Smith, the Court addressed a similar Montana law 
that provided “[t]he punishment of death must be inflicted by administration of a continuous, 
intravenous injection of a lethal quantity of an ultra-fast-acting barbiturate in combination with a 
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chemical paralytic agent until a coroner or deputy coroner pronounces that the defendant is 
dead.” Id. at *1. However, the State of Montana intended to execute Smith using pentobarbital, 
which. Smith argued, is not an ultra-fast-acting barbiturate. Id. After a trial, the court 
concluded, among other things, that pentobarbital is not an ultra-fast-acting barbiturate and 
enjoined the State of Montana from executing Smith using pentobarbital. Id. at *6. The court 
credited the fact that “the terms ultra-fast and ultra-short refer to the same type of barbiturates, as 
do the terms fast and short, and as do the terms slow and long.” Id. at *3. 

The Montana statute at issue in Smith and SL 1984, ch. 181, are nearly verbatim. The 
evidence presented by Mr. Rhines demonstrates, as was demonstrated in Smith, that 
pentobarbital is not an ultra-short-acting barbiturate. Thus, just as Smith succeeded on the merits 
of his claims, Mr. Rhines is likely to succeed on the merits of his. 

ii. Overwhelming Evidence Confirms that Pentobarbital Is Not an Ultra- 
Short-Acting Barbiturate. 

The evidenee presented at the hearing overwhelmingly shows that pentobarbital is not an 
ultra-short-aeting barbiturate. Dr. Craig Stevens, a professor of pharmacology at Oklahoma 
State University, testified and explained that barbiturates are elassified as either ultra-short- 
aeting, short-acting, intermediate-acting, or long-acting, depending upon their chemieal 
properties. The relevant property is lipid solubility. The most lipid-soluble barbiturates are 
sodium thiopental and methohexital, whieh are thus elassified in the literature as ultra-short- 
aeting. Pentobarbital is less lipid-soluble than sodium thiopental and methohexital to a 
significant degree and is classified as a short-acting barbiturate. 

Barbiturates’ lipid solubility does not change depending upon the dose or setting. Dr. 
Stevens is not aware of any peer-reviewed artieles or medieal literature that has ever elassified 
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pentobarbital as an ultra-short-acting barbiturate. He testified unequivocally that pentobarbital is 
not classified as an ultra-short-acting barbiturate. 

Dr. Stevens’s opinion is consistent with authoritative medical texts and articles that date 
back to before 1984, when the legislature wrote the statute at issue. See, e.g., Linda Lilley, et al., 
Pharmacology and the Nursing Process 189 (9th ed. 2020) (including classification chart listing 
thiopental as ultrashort-acting barbiturate and pentobarbital as short-acting barbiturate); 
PHARMACOLOGY 111 fig. 9.7 (Richard A. Harvey & Pamela C. Champe eds.) (4th ed. 2009) 
(classifying pentobarbital as short-acting and thiopental as ultra-short-acting); Carl Burtis, et al., 
Tietz Textbook of Clinical Chemistry and Molecular Diagnostics 1325-26 & Table 34.10 (4th 
ed. 2006) (identifying thiopental as ultrashort-acting barbiturate and pentobarbital as short-acting 
barbiturate); Francisco Lopez-Munoz, et al.. The History of Barbiturates a Century After Their 
Clinical Introduction, NEUROPSYCHIATRIC DISEASE AND TREATMENT, Vol. 1(4), 329- 
43, Table 3 (Dec. 2005) (reproducing table from 1983 classifying pentobarbital as short-acting 
and thiopental as ultrashort-acting); see also 1 Lawyers’ Guide to Medical Proof § 106.02 (2019) 
(listing ultrashort-acting barbiturates “in current medical use’’ as methohexital, thiamylal, and 
thiopental, and listing pentobarbital among the short-acting and intermediate-acting barbiturates); 
9 Attorneys Textbook of Medicine (Third Edition) P. 51.10 (2019) (listing ultrashort-acting 
barbiturates as thiopental, thiamylal and methohexital); 12-256-9A Courtroom Medicine Series: 
Psychic Injuries § 9A.50 (“Ultra-short-acting barbiturates include thiopental (half-life of 6 to 46 
hours; Schedule III) and methohexital (1 to 2 hours; Schedule IV); the short-acting group 
includes pentobarbital (Nembutol; 15 to 48 hours; Schedule 11; 111)....”). 

The affidavit of Dr. Antognini, submitted by the State, does not contradict this. While it 
suggests that the duration of pentobarbital’s effects changes with a larger dose, he significantly 
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omits any conclusion that pentobarbital is or has ever been classified as an ultra-short-acting 
barbiturate. Moreover, courts have found that Dr. Antognini’s opinions in the death penalty 
context are “shown to be an outlier in the field of anesthesiology.” In re Ohio Execution 
Protocol Litigation, 2019 WL 244488 at * 62 (S.D. Oh. January 14, 2019) (slip opinion). 
Appellees were provided with an opportunity to provide a supplemental affidavit to contradict 
Dr. Stevens testimony, and Appellees failed to do so. 

At the hearing, the State asserted that the fact that pentobarbital is sometimes classified as 
short-acting or intermediate-acting is proof that classifications can change. This assertion only 
stands for the idea that pentobarbital falls in the middle range. It does not mean, and the State 
failed to submit any evidence to support a conclusion, that the classification of pentobarbital has 
ever been ultra-short-acting. The classification of barbiturates as “ultra-short-acting” is the only 
issue to which the legislature has directed the State and this Court. 

The State also suggested—without any evidence—that anesthesiologists do not 
categorize barbiturates in the same manner as pharmacologists do. To the contrary, the court in 
Smith, cites Margaret Wood and Alistair J.J. Wood’s text, I (2d. ed.,Williams & Wilkins 1989), 
in support of the statement that “[bjarbiturates are traditionally classified as long-acting 
(phenobarbital), medium-acting (such as pentobarbital), short-acting (secobarbital), and ultra- 
short-acting (thiopental).” Smith, 2015 WL 5827252, at *2. The State has cited an article on 
neurosurgical anesthesia to support its argument, see Response Mot. Prelim. Inj. 14, but that 
article itself recognizes that pentobarbital is not an ultra-short-acting barbiturate: “[LJittle is 
known about the hemodynamic effects of pentobarbital in humans, at least when given in the 
doses needed for neurosurgical purposes. This contrasts with the large body of data concerning 
the effects of the ultrashort-acting anesthetic barbiturates such as thiopentalT). Todd, 
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Drummond and Sang, Hemodynamic Effects of High Dose Pentobarbital: Studies in Elective 
Neurosurgical Patients, 20 NEUROSURGERY 559 (1987) (emphasis added). 

Other authorities specific to the field of anesthesiology and outside the field of 
pharmacology likewise classify pentobarbital as a short-acting barbiturate. See, e.g., Helen 
Lamb, The barbiturates: with particular reference to their use in anesthesia. Bulletin of the 
American Association of Nurse Anesthetists. 1943; 12(4): 228-29 (identifying pentobarbital as a 
barbiturate “of moderate duration” while identifying evipal, pentothal, and thio-ethymal as 
“ultra-short-acting barbiturates”); Torben Seear, Pentobarbital Anesthesia in Labor, M.D. 
American Journal Of Obstetrics And Gynecology, Vol. 99, Issue 7, p. 955 (Dec. 1967) 
(“Pentobarbital is a short-acting, but not ultrashort-acting barbiturate.”); Bryson, Peter D. 
Comprehensive Review in Toxicology for Emergency Clinicians 464 (3d. ed. 1996) (classifying 
Pentobarbital in the “Short - and Intermediate-acting” Barbiturate classification as opposed to 
the “Ultrashort-acting” classification); Sandra J. Cunningham & Waseem Hafeez, “Procedural 
Sedation and Pain Management Techniques,” Textbook of Pediatric Emergency Procedures 423 
(Christopher King & Fred M. Henretig eds., 2d ed. 2008) (identifying pentobarbital as “a short¬ 
acting barbiturate,” as opposed to methohexital which is an “ultrashort-acting barbiturate”). 

Eurther, manufacturers of pentobarbital refer to it as a short-acting barbiturate. Not only 
does the EDA-approved branded manufacturer’s insert for Nembutal Sodium Solution, which is 
the manufacturer’s name for pentobarbital, state: “NEMBUTAL Sodium is a short-acting 
barbiturate,” (Fritz Exh. 4), but the manufacturers for generic pentobarbital, Sagent and 
Leucadia, similarly state that pentobarbital is a short-acting barbiturate. See 
https://www.sagentpharma.com/wp-content/uploads/2017/ll/Pentobarbital_PI-Revised.pdf; 
http://leucadiapharma.eom/wp-content/uploads/2018/02/Pentobarbital_PI_Art_Clean.pdf. 
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The State repeatedly mischaracterized testimony on the classification of barbiturates from 
a different expert, Dr. Mark Heath, in different litigation. Dr. Heath’s testimony supports 
Rhines’s position. Dr. Heath used the terms “ultra-short” and “ultra-fast” interchangeably, and he 
consistently referred to that category of barbiturates in ‘"contrast with pentobarbital. Compare 
State’s Exhibit 8 at transcript page 21-22 (“I’ll just start by comparing ultra-short and ultra-fast- 
acting barbiturates which will enter the brain very quickly in a matter of tenths of seconds, and 
will also leave the brain very quickly .... and those drugs would be the class of drug would be 
thiopental, for example, and another would be a drug called methohexital.”) with id. at transcript 
page 22 (“5y contrast, pentobarbital is slower to take effect and lasts for longer.” (emphasis 
added)). 

The State pulled quotations out of context, but even these quotations never established 
that this different expert classified pentobarbital as “ultra-short-acting.” See, e.g.. State’s Exhibit 
11 at transcript page 90 (explaining that the line dividing ultrafast from fast-acting barbiturates 

“is really a molecular line.[Molecular] modifications have ereated a class unto itself”). The 

State goes so far as to repeatedly cite the expert’s testimony in Smith, the very premise of which 
was that pentobarbital is not an ultra-short-acting barbiturate. Thus, that there are “different 
ways” to classify barbiturates does not change that Dr. Heath never placed pentobarbital in any 
sort of “ultra-short” or “ultra-fasf’ category. See State’s Exhibit 8 at transcript page 21. 

Consistent with this evidence, numerous cases have recognized that pentobarbital is not 
classified as an ultra-short-acting barbiturate. See McGehee v. Texas Dep’t of Criminal Justice, 
No. MC H-18-1546, 2018 WE 3996956, at *2 (S.D. Tex. Aug. 21, 2018) (“Testimony in other 
cases has established that pentobarbital is ‘not classified as an ultra-short-acting barbiturate.’ 
Mann v. Palmer, 713 F.3d 1306, 1313 (11th Cir. 2013).”); Bible v. Davis, No. 4:18-CV-1893, 
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2018 WL 3068804, at *1 (S.D. Tex. June 21, 2018) (“Pentobarbital is an intermediate-acting 
barbiturate”) (internal quotation omitted), affd, 739 F. App’x 766 (5th Cir. 2018); West v. 
Schofield, 519 S.W.3d 550, 553 (Term. 2017) (stating that pentobarbital is “described in 
[Tennessee’s execution] Protocol as ‘an intermediate-acting barbiturate’”) (internal brackets 
omitted); Grayson v. Warden, Comm'r, Alabama State, 869 F.3d 1204, 1210 (11th Cir. 2017) 
(describing “pentobarbital, [as] a short-acting barbiturate sedative”) (internal quotation marks 
omitted); Westv. Warden, Comm'r, Alabama State, 869 F.3d 1289, 1292 (11th Cir. 2017) 
(describing “pentobarbital, [as] a short-acting barbiturate sedative”) (internal quotation marks 
omitted); Whitaker v. Livingston, No. CV H-13-2901, 2016 WL 3199532, at *1 (S.D. Tex. June 
6, 2016) (“Pentobarbital is an intermediate-acting barbiturate.”), affd sub nom. Whitaker v. 
Collier, 862 F.3d 490 (5th Cir. 2017); Smith v. Montana, No. BDV-2008-303, 2015 WL 
5827252, *2 (Oct. 6, 2015) (“Barbiturates are traditionally classified as long-acting 
(phenobarbital), medium-acting (such as pentobarbital), short-acting (secobarbital), and ultra- 
short-acting (thiopental).”) (Exh. A to the Compl.); Trottie v. Livingston, No. CV 4:14-2550, 
2014 WL 12527181, at *2 (S.D. Tex. Sept. 5, 2014) (“pentobarbital... is an intermediate-acting 
barbiturate.”) (internal quotation omitted); Arthur v. Thomas, 974 F. Supp. 2d 1340, 1345 (M.D. 
Ala. 2013) (“Sodium thiopental is classified as an ‘ultra-short acting barbiturate,’ while 
pentobarbital is an ‘intermediate-acting barbiturate.’ As these classifications indicate, sodium 
thiopental has an extremely rapid onset of effect and subsequent recovery, while pentobarbital is 
slower and longer-acting.”); Arthur v. Thomas, 674 F.3d 1257, 1274 (11th Cir. 2012) (“sodium 
thiopental is ‘ultrashort-acting,’ while pentobarbital is ‘intermediate-acting’”) (internal quotation 
and citation omitted); Powell v. Thomas, 643 F.3d 1300, 1304 (11th Cir. 2011) (“sodium 
thiopental is ‘ultrashort-acting,’ while pentobarbital is ‘intermediate-acting’”) (internal quotation 
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and citation omitted); In re Jacoby Airplane Crash Litig., No. CIV.99-6073 (HAA), 2007 WL 
5037683, at *22 (D.N.J. Aug. 27, 2007) (“The ultrashort-acting barbiturates produce anesthesia 
within about one minute after intravenous administration.... Barbiturate abusers prefer the 
Schedule II short-acting and intermediate-acting barbiturates that include amobarbital (Am 5 da®), 
pentobarbital (Nembutal®), secobarbital (Seconal®), and Tuinal (an amobarbital/secobarbital 
combination product).”) (internal quotation and citation omitted). Nearly all of these cases arose 
in the lethal injection context thus belying the State’s suggestion that pentobarbital’s 
classification changes to ultra-short-acting when it is used in lethal doses for execution. 

The State cited cases that, it claimed, indicate the absence of a difference between sodium 
thiopental and pentobarbital. As described during the hearing, those cases arose in the context of 
Eighth-Amendment or constitutional challenges focused on various execution protocols’ 
likelihood to produce unnecessary suffering. Not one of these cases states that pentobarbital ever 
has been classified as an ultra-short-acting barbiturate, the only issue before this Court. In fact, 
undersigned counsel is aware of no case that identifies pentobarbital as an ultra-short-acting 
barbiturate. 

The legislature used plain language in the statutes at issue. The DOC must follow that 
language. Just as the Smith court held, had the legislature intended to give the State of South 
Dakota latitude in what drugs to use, it could have used much more general language in the 
statute authorizing execution. Instead of “ultra-short-acting barbiturate,” the legislature could 
have said “intermediate- or short-acting barbiturates in doses that have the effect of ultra-short- 
acting barbiturates.” Indeed, it later amended the statute to read “a substance or substances in a 
lethal quantity.” SDCL 23A-27A-32. 
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Courts may not legislate through judicial interpretation of statutes, and this Court should 
grant a stay of execution to correct the trial court’s error and ensure that the DOC follows the 
clear mandate of the legislature. 

The State’s assertion that the legislature intended to use the term “ultra-short-acting 
barbiturate” as “limited to its properties as a lethal agent” has no basis in the text of the statute. 

It amounts to post hoc speculation by the State to justify its choice of pentobarbital. 

Three additional reasons undermine the State’s attempt to legislate through this Court. 
First, if the State’s interpretation were correct, it would render meaningless the legislature’s 
subsequent decision to remove the phrase “ultra-short-acting barbiturate” and replace it with 
“substance or substances in a lethal quantity.” See SDCL 23A-21A-32. Second, even before 
1984, the term ultra-short-acting barbiturate had a well-known and well-defined meaning that did 
not include pentobarbital. Francisco Lopez-Munoz, et al.. The History of Barbiturates a Century 
After Their Clinical Introduction, NEUROPSYCHIATRIC DISEASE AND TREATMENT, Vol. 
1(4), 329-43, Table 3 (Dec. 2005) (reproducing table from 1983 classifying pentobarbital as 
short-acting and thiopental as ultrashort-acting). Third, the statute expressly references 
“standards of medical practice,” indicating that it did not legislature in a vacuum, let alone the 
State’s speculative “lethal agent” vaccum. See SL 1984, eh. 181, codified at SDCL § 23A-27A- 
32 (1984). (“The punishment of death shall be inflicted by the intravenous administration of a 
lethal quantity of an ultra-short-acting barbiturate in combination with a chemical paralytic agent 
and continuing the application thereof until the convict is pronounced dead by a licensed 
physician according to accepted standards of medical practice.”). 
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c. The Trial Court’s Failure to Adjudicate the Merits of Mr. Rhines’s Due 
Process Claim and its Improper Application of Res Judicata to Deny an 
Injunction or a Stay Denied Mr. Rhines Due Process Under the US 
Constitution. 

The lower court’s failure to adjudicate the merits of his due process claim and its 
improper application of res judicata to deny an injunction or a stay likewise denied due process 
guaranteed by the Fourteenth Amendment of the U.S. Constitution. At its core, the Due Process 
Clause guarantees a party not only “the opportunity to present his case,’’ but also the right “to 
have its merits fairly judged.’’ Logan v. Zimmerman Brush Co., 455 U.S. 422, 433 (1982). Thus, 
to satisfy due process, a hearing must fairly and reliably establish all the facts that the relevant 
law requires before a person may be deprived of his life and liberty. See Bell v. Burson, 402 U.S. 
535, 542 (1971). 


In Fayerweather v. Ritch, 195 U.S. 276, 307 (1904), the Court held that, as a matter of 
due process, no court may preclude a party from litigating an issue that had not been actually 
decided in a prior adjudication. The Court also confirmed that when evidence has been “offered 
at [a] prior trial upon several distinct issues, the decision of any one of which would justify the 
verdict or judgment, then the conclusion must be that the prior decision is not an adjudication 
upon any particular issue or issues, and the plea of res judicata must fail.’’ Id. at 307. 

Here, the lower court’s ruling had the same effect. Its improper denial of a temporary 
injunction or stay without addressing the merits denied due process. 


d. The Trial Court Failed to Address Mr. Rhine’s Second Cause of Action, that 
Appellees Deprived Mr. Rhines of His Life and Liberty Interests Protected 
by the Due Process Clause of the U.S. Constitution and the South Dakota 
Constitution, A Cause of Action Upon Which Mr. Rhines is Likely to 
Succeed. 
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Mr. Rhines is likely to succeed on the merits of his cause of action alleging deprivation of 
due process. “Procedural due process constrains government decisions ‘which deprive 
individuals of ‘liberty’ or ‘property’ interests within the meaning of the Due Process Clause of 
the Fifth or Fourteenth Amendment.”’ Kroupa v. Nielsen, 731 F.3d 813, 818 (8th Cir. 2013) 
(quoting Mathews v. Eldridge, 424 U.S. 319, 332 (1976)). “‘To establish a procedural due 
process violation, a plaintiff must demonstrate that he has a protected property or liberty interest 
at stake and that he was deprived of that interest without due process of law.’” Osloond v. 
Farrier, 659 N.W.2d 20, 24 (S.D. 2003) (quoting Hopkins v. Saunders, 199 F.3d 968, 975 (8* 
Cir. 1999) (citation omitted)). “[SJtate law may create a ‘liberty interest’ protected by the 
Fourteenth Amendment... [i]f, for example, a state statute gives ‘specific directives to the 
decision maker that if the [statute’s] substantive predicates are present, a particular outcome must 
follow,’ a ‘liberty interest’ protected by the Fourteenth Amendment is created.” Bagley v. 
Rogerson, 5 F.3d 325, 328 (8th Cir. 1993) (quoting Kentucky Department of Corrections v. 
Thompson, 490 U.S. 454, 463 (1989)); see Hicks v. Oklahoma, 447 U.S. 343, 346 (1980) 
(Oklahoma statute providing jury could impose a sentence of no fewer than 10 years in prison 
created a liberty interest protected by the 14* Amendment in defendant having the jury apply 
that sentence). To constitute a due process violation, the individual must have been deprived of 
this right by a state actor. See Osloond v. Farrier, 659 N.W.2d 20, 24 (S.D. 2003); DeShaney v. 
Winnebago County Dep't ofSoc. Servs., 489 U.S. 189, 195, (1989). 

After the State enacted SDCL § 23A-27A-32.1, Mr. Rhines had life and liberty interests 
that entitle him to be executed in the manner provided by South Dakota law at the time of his 
conviction or sentence. See SDCL § 23A-27A-32.1; Ohio Adult Parole Auth. v. Woodard, 523 
U.S. 272, 289 (1998) (O’Connor, J.) (“A prisoner under a death sentence remains a living person 
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and consequently has an interest in his life.”). Here, in enacting SDCL § 23A-27A-32.1, the 
State of South Dakota created life and liberty interests that entitle Rhines to be executed in the 
manner provided by South Dakota law at the time of the Rhines’s conviction or sentence. See 
SDCL § 23A-TIA-31. 1. The South Dakota Legislature enacted this provision in February of 
2007 and made no changes to it when the Legislature amended portions of § 23A-27A-32 in 
2008. 

At the time that Rhines was convicted and sentenced, in 1993, South Dakota law 
provided, in pertinent part, and unequivocally, that “[t]he punishment of death shall be inflicted 
by the intravenous administration of a lethal quantity of an ultra-short-acting barbiturate in 
combination with a chemical paralytic agent and continuing the application thereof until the 
convict is pronounced dead by a licensed physician according to accepted standards of medical 
practice.” SL 1984, ch.l81 (emphasis added). The statute allows no discretion in the manner of 
execution, but rather gives specific directives as to the manner of execution. See Bagley, 5 F.3d 
at 328. Accordingly, SDCL § 23A-27A-32.1 and SL 1984, ch.l81 create protected life and 
liberty interests in execution “by the intravenous administration of a lethal quantity of an ultra- 
short-acting barbiturate in combination with a chemical paralytic agent and continuing the 
application thereof until the convict is pronounced dead by a licensed physician according to 
accepted standards of medical practice.” SL 1984, ch.l8L 

As set forth in Secion I, supra. South Dakota Codified Law mandates that Rhines shall be 
executed in this manner if he chooses it more than seven days before his execution week, which 
he did. (Compl. ‘US! 30, 31, Exhibits B, C to the Compl.) Based upon the foregoing, Rhines has 
demonstrated that he has protected life and liberty interests in being executed in the manner he 
has chosen arising from South Dakota Codified Law. See Osloond, 659 N.W.2d at 24. 
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The State cannot deprive Rhines of his life and liberty interests without due process of 
law to which he is entitled under the due process clauses of the Fourteenth Amendment of the 
United States Constitution and Article Six, Section 2 of the South Dakota Constitution. See U.S. 
Const, amend. XIV, § 1; S.D. Const, art. XI, § 2. Pentobarbital is neither an ultra-short-acting 
barbiturate nor a chemical paral 5 dic. (Compl ^ 36; Stevens Aff.']['][ 7, 8, 11.) Ultra-short-acting 
barbiturates include sodium methohexital and sodium thiopental. (Compl ^ 35; Stevens Aff. ‘I 
7.) By stating that Rhines will be executed using pentobarbital, which is not an ultra-short-acting 
barbiturate, the State is deliberately and intentionally depriving Rhines of his constitutionally 
protected life and liberty interests without due process of law. Based upon the foregoing, Rhines 
is likely to succeed on the merits of his Second Cause of Action. 

The lower court’s failure to adjudicate the merits of his due process claim and its 
improper application of res judicata to deny an injunction or a stay likewise denied due process 
guaranteed by the Fourteenth Amendment of the U.S. Constitution. At its core, the Due Process 
Clause guarantees a party not only “the opportunity to present his case,” but also the right “to 
have its merits fairly judged.” Logan v. Zimmerman Brush Co., 455 U.S. 422, 433 (1982). Thus, 
to satisfy due process, a hearing must fairly and reliably establish all the facts that the relevant 
law requires before a person may be deprived of his life and liberty. See Bell v. Burson, 402 U.S. 
535, 542 (1971). The lower court’s improper denial of a temporary injunction or stay without 
addressing the merits did not comport with these principles. 

II. THIS COURT HAS THE AUTHORITY TO STAY RHINES’S EXECUTION 
AND SHOULD EXERCISE IT HERE TO AVOID IRREMEDIABLE INJURY 
TO RHINES. 

The Court should exercise its authority to stay Rhines’s execution. If Mr. Rhines is 
executed pursuant to a procedure that does not accord with the law, it is axiomatic that the harm 
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he will suffer is irreparable, because he will be dead. As the U.S. Supreme Court has recognized, 
‘“[djeath is a punishment different from all other sanctions in kind rather than degree.” Woodson 
V. North Carolina, 428 U.S. 280, 303-04 (1976). 

The trial court erred when it concluded that the irreparable harm prong neither favored 
Mr. Rhines nor the State. The harm Mr. Rhines seeks to avoid is an execution that violates the 
law that applies to his sentence. Rather than assessing the irreparability of the harm, the court 
simply summarized the State’s arguments on the merits, which are irrelevant to this prong. See 
supra Section I. 

Rhines’s death by execution is an irremediable injury that should be avoided until this 
Court rules on whether the State’s use of pentobarbital complies with Rhines’s statutory rights 
under South Dakota law. If the State is permitted to execute Rhines using pentobarbital before 
this issue is decided, Mr. Rhines will be deprived of his statutory right without any possible 
remedy. Therefore, this Motion for Stay of Execution should be granted. 

III. THE BALANCE OF THE EQUITIES FAVORS A STAY. 

In balancing the equities, the court reasoned that the DOC has “a strong interest in 
enforcing its criminal judgments,” see Order at 10 (citing Hill v. McDonough, 547 U.S. 573, 584 
(2006), and that there is a “strong equitable presumption” against stays where claims could have 
been brought earlier,” see Order at 10-11 (quoting Nelson v. Campbell, 541 U.S. 637, 650 
(2004)). See also Order at 11 (citing Ledford v. Comm ’r, Georgia Dep ’t of Corn, 856 F.3d 
1312, 1319-20 (11th Cir. 2017); Jones v. Allen, 485 F.3d 635, 640 (11th Cir. 2007)). 

As discussed supra Section La., Mr. Rhines could not have raised his issues earlier, has 
not delayed, and had no reason to think he needed to raise these issues earlier. Further, he had no 
reason to believe that he had a need to raise it. Appellees indicated in the 2011 protocol that they 
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could use sodium thiopental if he elected the 2-drug protocol in effect at the that he was 
sentenced. Even as late as August of 2019 Appellees provided his counsel with information that 
suggested they possessed sodium thiopental. Mr. Rhines made his election in a timely manner 
and filed this suit promptly after the State, for the first time, notified him that it would violate the 
law. 

Each of the federal cases cited by the trial court are inapposite. The petitioners in each 
case waited years after their claims were ripe before they filed suit. See Hill, 547 U.S. at 576- 
77; Nelson, 541 U.S. at 649; Ledford, 856 F.3d at 1315-16; Jones, 485 E.3d at 638-39. By 
contrast, Mr. Rhines filed a timely suit, shortly after his cause of action became ripe, and only 
after the state put him on notice, for the very first time, that it would violate the law. Neither the 
delay nor the piecemeal litigation at issue in McGehee v. Hutchinson, 854 F.3d 488, 492 (8th Cir. 
2017), is applicable to this current litigation. In McGehee, the petitioners filed suit in state court 
challenging the 2015 adoption of a method of execution under both the state and federal 
constitutions. Id. at 491. When the state removed to federal court, the petitioners voluntarily 
dismissed the case and filed a new action in state court, omitting the federal constitutional claim. 
Id. Only after losing the state constitutional challenge, and just three weeks before the first of 
eight executions scheduled in March 2017, the petitioners again brought a federal constitutional 
challenge to the 2015. Id. 

Moreover, the Eighth Amendment challenges raised in each of these cases related to the 
amount of suffering the petitioners would experience when executed, not whether the execution 
was, itself, in violation of state law. Mr. Rhines’s challenge, by contrast, seeks only to secure his 
right to be executed in accordance with the very statute that empowers the State to take his life. 
Cf. Ericksen v. City of Sioux Falls, 14 N.W.2d 89, 95 (S.D. 1944) (reasoning that a city “has no 
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inherent powers and none of the attributes of sovereignty” and “possesses only such powers, 
great or small, as [the Constitution and statutes of the state] give it”). 

The State seeks to carry out the most solemn and irrevocable act of government without 
compliance with the statute that alone authorizes the DOC to take such an act. Any potential 
inconvenience of using the mandated drug does not counterbalance the harm that Mr. Rhines will 
suffer when he is executed in violation of the law, or the public interest in knowing that the DOC 
is conducting executions that are contrary to the authority granted to them by state statutes 
carefully outlined by its legislators. 

IV. THE PUBLIC INTEREST FAVORS A STAY AND COMPLIANCE WITH 
THE STATUTES AT ISSUE. 

As the trial court itself recognized, “[t]he public has a strong interest in making sure the 
State complies with laws passed by our legislature.” Order at 11. “This interest is magnified 
when the State is carrying out the ultimate criminal penalty—death.” Order at 11-12. 

CONCLUSION 

Mr. Rhines has met the requirements of a stay of execution and for this Court to reverse 
the trial court’s order. For all the reasons set forth above, Mr. Rhines respectfully requests that 
the Court grant a stay of execution and issue a temporary restraining order, ordering that: 

(1) pentobarbital is neither an ultra-short-acting barbiturate nor a chemical paralytic agent; 

(2) the DOC is enjoined from executing Mr. Rhines with pentobarbital, and (3) the DOC shall 
execute Mr. Rhines only with an ultra-short-acting barbiturate (such as sodium methohexital or 
sodium thiopental) in combination with a chemical paralytic agent. In the alternative, Rhines 
requests an expedited hearing and a determination of the merits of his causes of action. 
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STATE OF SOUTH DAKOTA ) 

:SS 

COUNTY OF MINNEHAHA ) 


IN CIRCUIT COURT 
SECOND JUDICIAL CIRCUIT 


CHARLES RUSSELL RHINES, 

49CIVI9-002940 

Plaintiff, 


VS. 

MEMORANDUM OPINION 

SOUTH DAKOTA DEPARTMENT OF 

AND ORDER DENYING 

CORRECTIONS, MIKE LEIDHOLT, 

APPLICATION FOR 

SECRETARY, SOUTH DAKOTA 

PRELIMINARY INJUNCTION 

DEPARTMENT OF CORRECTIONS, 
and DARIN YOUNG IN HIS 

CAPACITY AS WARDEN OF THE 
SOUTH DAKOTA STATE 
PENITENTIARY, 

AND STAY OF EXECUTION 

Defendants. 



Plaintiff Charles Rhines (Rhines) is scheduled to be executed by lethal injection 
sometime between November 3-9, 2019, for the murder of Donnivan Schaeffer, Rhines 
seeks a preliminary injunction and stay of the execution for such duration as necessary to 
have a full trial on the merits of his complaint alleging that the proposed drug the State 
intends to use in the lethal injection process, pentobarbital, is not an “ultra-short-acting” 
barbiturate as required by South Dakota statutes. The State opposes the request, asserting 
Rhines’ claims are barred by res judicata and further that pentobarbital is an ultra-short 
acting barbiturate as that phrase is used in the statute. The matter came before the Court 
for hearing on October 29,2019. 
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After considering the parties’ written submissions, testimony presented at the 
hearing, the applicable authorities, the record, and oral arguments, the Court denies 
Rhines’ request for a preliminary injunction and stay of execution. 

FACTUAL BACKGROUND 

On March 8, 1992, the body of Donnivan Schaeffer, an employee of Dig ‘Em 
Donuts in Rapid City, South Dakota, was found in the storeroom of the donut shop. 
His hands were bound, and he had stab wounds to his abdomen, upper back, and the 
back of his neck. There was also money missing from the store. 

After an investigation, Charles Rhines was charged with third-degree burglary 
of the store and first-degree murder of Mr. Schaeffer. 

A jury trial was held, and on January 22, 1993, the jury found Rhines guilty of 
these crimes. The jury recommended a sentence of death for the first-degree murder 
conviction. The trial court entered a judgment and issued a warrant of execution. 

Rhines appealed the conviction and sentence to the South Dakota Supreme 
Court. The South Dakota Supreme Court affirmed the conviction and sentence in an 
opinion that was issued May 15, 1996. State v. Rhines, 1996 S.D. 55, 548 N.W.2d 
415. 

Since that time Rhines has pursued a multitude of suits and appeals, both in the 
South Dakota state court system, and in the federal court system, including a case in 
which a decision was issued October 25, 2019, by the South Dakota Supreme Court 
affirming the dismissal of Rhines’ suit challenging a Department of Corrections 
administrative policy relating to the methods and procedures for carrying out capital 
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sentences. Rhines v. South Dakota Department of Corrections, 2019 S.D. 59, 
N.W.2d 


Rhines is currently scheduled for execution sometime during the week of 
November 3-9, 2019. 

Rhines’ request for relief in this case arises out of the South Dakota 
Legislature’s 2007 revisions to South Dakota’s death penalty statutes contained in 
South Dakota Codified Laws Chapters 23 A-27A. Prior to the 2007 changes, SDCL 
23A-27A-32 read in applicable part: 

The punishment of death shall be inflicted by the intravenous 
administration of a lethal quantity of an ultra-short-acting barbiturate in 
combination with a chemical paralytic agent and continuing the 
application thereof until the convict is pronounced dead by a licensed 
physician according to accepted standards of medical practice, (emphasis 
added). 

The 2007 revisions changed the statute to read in applicable part: 

The punishment of death shall be inflicted by the intravenous injection of 
a substance or substances in a lethal quantity. The warden, subject to the 
approval of the secretary of corrections, shall determine the substances and 
the quantity of substances used for the punishment of death. 

At the same time SDCL 23A-27A-32 was revised in 2007, the legislature added 

a new section, 23A-27A-32.1, which states: 

Any person convicted of a capital offense or sentenced to death prior to 
July 1, 2007 may choose to be executed in a manner provided in § 23A- 
27A-32 or in the manner provided by South Dakota law at the time of the 
person's conviction or sentence. The person shall choose by indicating in 
writing to the warden not less than seven days prior to the scheduled week 
of execution the manner of execution chosen. If the person fails or refuses 
to choose in the time provided under this section, then the person shall be 
executed as provided in 23A-27A-32, 
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On October 1, 2019, pursuant to SDCL 23A-27A-32.1, Rhines submitted a 
“KITE-REQUEST SUP” addressed to Warden Darin Young in which Rhines elected 
the method of execution that was in effect at the time that he was sentenced to death. 

On October 4, 2019, an amended “KITE-REQUEST SUP” was submitted by Rhines, 
again addressed to Warden Young, in which Rhines elected the method of execution 
that was in effect at the time he was sentenced to death, clarifying that the chosen 
method was pursuant to the two-drug protocol of a lethal dose of an ultra-short-acting 
barbiturate and chemical paralytic. 

On October 15,2019, attorneys for Rhines sent a letter by e-mail to Warden 

Young and the Attorney General requesting confirmation that Rhines’ requests to be 

executed by the intravenous administration of a lethal quantity of an ultra-short acting 

barbiturate would be honored. Rhines’ attorneys also requested that the State identify 

which ultra-short- acting barbiturate would be used to execute Rhines. 

Two days later, October 17,2019, Assistant Attorney General Paul Swedlund, 

on behalf of the State, sent an e-mail to Rhines’ attorneys, stating: 

I am in receipt of your letter regarding Mr. Rhines' request for execution 
pursuant to the combination of drugs provided by statute at the time of his 
execution. The DOC will follow the law. The ultra-short-acting 
barbiturate the State intends to use is pentobarbital. 

Five days later, October 22,2019, Rhines filed this suit against Defendants 

(hereinafter collectively referred to as the “State”) challenging the State’s use of 

pentobarbital, Rhines also filed his application for a preliminary injunction and stay of 

execution, his brief in support of his application, an affidavit by his attorney, Dan 
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Fritz, with documents attached being relied upon by Rhines, and an affidavit by 
Rhines’ expert, Craig Stevens, Ph.D. An amended complaint was filed the next day, 
October 23, 2019. 

Because the execution is scheduled for next week, an expedited hearing was 
held October 29,2019. Prior to the hearing, the State submitted a brief opposing 
Rhines’ requests. The State also submitted documents in support of their argument, 
including a Declaration of Joseph Antognini, M.D. 

At the hearing, the parties presented their respective arguments. Rhines also 
called his expert, Craig Stevens, Ph.D as a witness. Because of the expedited 
schedule, the State’s expert, Joseph Antognini, M.D., was not available to testify, but 
his affidavit had previously been submitted. 

OVERVIEW 

In this suit Rhines is not challenging whether he received a fair trial. He is not 
challenging his conviction for first-degree murder. He is not challenging his sentence of 
death by lethal injection. He is not challenging whether death by lethal injection violates 
the Eighth Amendment prohibition against cruel and unusual punishment. He is 
challenging whether pentobarbital is an ultra-short-acting barbiturate as that phrase was 
used in SDCL 23A-27A-32. 

Barbiturates are a drug group derived from barbituric acid. Barbiturates depress 
the central nervous system and have long been used as sedatives and hypnotics. 
Depending on the type of barbiturate and the size of the dosage, the drug can be used to 
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reduce anxiety, help a person fall asleep, or to render a person unconscious. Depending 
on the type and the dose, it can also be lethal. 

In the two-drug protocol followed by South Dakota in executing a death sentence 
by lethal injection, a large dose of the barbiturate is administered intravenously. This is 
intended to cause unconsciousness in less than a minute. After the prisoner is 
unconscious the prisoner is no longer aware of pain or distress. As the drug continues to 
affect the body, the respiratory system is suppressed, the brain is deprived of oxygen, and 
cardiac activity ceases. The barbiturate by itself is sufficient to cause death. To ensure 
death, however, after the prisoner is unconscious, a paralytic agent is administered 
intravenously. This further inhibits muscle action, including ceasing cardiac activity. 

Rhines agrees this case does not involve a challenge to the paralytic agent the 
State intends to use, but only a challenge to the use of pentobarbital as the barbiturate the 
State intends to administer. In support of his challenge, Rhines retained Dr. Craig 
Stevens, Dr, Stevens has a Ph.D. in Pharmacology and is currently a Professor of 
Pharmacology at Oklahoma State University. Dr. Stevens submitted an affidavit and 
testified at the October 29, 2019, hearing. In his opinion, barbiturates are divided into 
four distinct categories: ultra-short acting, short-acting, intermediate-acting, and long- 
acting. In his affidavit he states the classifications refer to the time of onset and duration 
of the drugs’ effects. He testified that, the faster the onset (time required for the drug to 
take effect), the shorter the duration (time it takes for the drug to wear off). During his 
testimony at the hearing, he added that the classifications also relate to the drugs’ lipid 
solubility. 
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In Dr. Stevens’ opinion, there are two “ultra-short-acting” barbiturates, sodium 
thiopental and methohexital. Thiopental, the most frequently used ultra-short-acting 
barbiturate, is used in short-duration surgeries. The onset of anesthesia is usually within 
10 to 30 seconds, because thiopental is so lipid soluble that it rapidly enters the brain. 

Dr. Stevens also opines that pentobarbital is classified as a short-acting 
barbiturate, not an ultra-short-acting barbiturate. In support of his opinion. Dr. Stevens 
references various publications that place pentobarbital in the class of fast-acting 
barbiturates. He noted that even the package insert for Nembutal Sodium Solution (a 
brand-name pentobarbital sodium injection) states it is a short-acting barbiturate. 

Rhines also relies heavily on a Montana state court decision. Smith v. State of 
Montana^ Dept. ofCorr.^ 2015 WL 5827252 (Mont. Dist. 2015). The trial judge in 
Smith, in interpreting a statute similar to SDCL 23A-27A-32, ruled that pentobarbital is 
not an ultra-fast-acting barbiturate and enjoined the state from using it in the state’s lethal 
injection protocol. Id. It does not appear the Smith decision was appealed to the 
Montana Supreme Court. 

The State’s expert on this issue is Joseph Antognini, M.D, Dr. Antognini is board 
certified in anesthesiology and his experience includes being Director of Peri-operative 
Services at the University of California Davis Health; and a Professor of Anesthesiology 
and Pain Medicine and Professor of Neurobiology, Physiology, and Behavior at 
University of California, Davis. 

In his Declaration, Dr. Antognini explains that barbiturates can be classified as 
“ultra-short acting”, “ultra-fast acting”, “short acting,” and “fast acting.” These 
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classifications, however, are not absolute and change depending on the size of the dosage 
of the drug and whether it is administered orally (a pill) or intravenously. 

Importantly, Dr. Antognini explains that the terms “ultra-short acting” and “short- 
acting” refer to the duration of action of the drug, that is, the length of time the drug has 
its intended effect (i.e., how long it takes to wear off). Dr. Antognini ftirther explains that 
“ultra-fast acting” and “fast-acting” refers to the onset of action, in other words the length 
of time it takes for the effect of the drug to occur. 

Exhibit C attached to Dr. Antognini’s Declaration shows that a clinical 
intravenous dosage of thiopental takes effect in 10-40 seconds, while a clinical dosage of 
pentobarbital takes effect in one minute. In lethal execution dosages, however, while 
thiopental intravenously still takes effect in 10-40 seconds, pentobarbital takes effect in 
20-30 seconds. Accordingly, in lethal execution dosages, pentobarbitars onset may take 
effect more quickly than thiopental. 

In Dr. Antognini’s opinion, pentobarbital administered intravenously in the lethal 
dose the State intends to use in Rhines’ execution, will cause Rhines to be unconscious 
within 20-30 seconds after the initiation of the infusion. This is consistent with the lime 
it would take for Rhines to be unconscious after initiation of an infusion of thiopental 
(10-40 seconds). Accordingly, pentobarbital is consistent with the classification of an 
ultra-fast actingi^ultra-short acting barbiturate. 

Further, in lethal doses, the duration of the drug, whether pentobarbital or 
thiopental, is meaningless as the inmate will die prior to the time the drug’s effects cease. 
The State argues that it makes no sense and would lead to an absurd result to think that 
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the legislature was requiring use of a drug, the effects of which would wear off quickly (a 
drug with a short duration). The drug must be of such duration that its effects extend 
beyond the time of death. Instead, the State asserts it does make sense that the legislature 
was referring to a drug that induces a very quick transition from consciousness to 
unconsciousness. In a lethal intravenous dosage, the transition from consciousness to 
unconsciousness is virtually the same whether it is thiopental or pentobarbital, and, in 
fact, may be faster with pentobarbital. 

PRELIMINARY INJUNCTION STANDARDS 

SDCL 15-6-65 and SDCL Chapter 21-8 confirm that courts have the authority to 
issue preliminary and permanent injunctions. Whether a preliminary injimction should be 
issued involves the consideration of four factors, namely; (1) the threat of irreparable 
harm to the movant; (2) the balance of equities between the parties; (3) the probability 
that the movant will succeed on the merits; and (4) the public interest. Datapkase 
Systems, Inc. v. CL Systems, Inc., 640 F.2d 109, 113 (8*** Cir. 1981) (en banc); Hedlund v. 
River Bluff Estates, LLC, 2018 S.D. 20, Tf 15, 908 N.W,2d 766, ll\\Dacy v. Gars, 471 
N.W.2d 576, 579 (S.D. 1991). No single factor is determinative in deciding whether to 
issue a preliminary injunction, Dataphase, 640 F.2d at 113. 

Irreparable Harm to the Movant 

Death, of course, cannot be undone. Rhines, however, is not asserting in this suit 
that he should not be put to death by lethal injection. Instead, he asserts that the 
irreparable harm he will suffer is being deprived of his right to be executed in the manner 
provided for by South Dakota law, more specifically by the administration of lethal doses 
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of an ultra-short-acting barbiturate in combination with a paralytic agent. Rhines asserts 
the only barbiturates that qualify as ultra-short-acting barbiturates are thiopental and 
raethohexital. 

The State counters that there is no irreparable harm to Rhines because in lethal 
doses pentobarbital is an ultra-short-acting barbiturate as that phrase is used in SDCL 
23A-27A-32. Further, the effect of pentobarbital in lethal doses is not materially 
different from the effect of thiopental, and in some circumstances, pentobarbital induces 
unconsciousness faster than thiopental. 

In considering this factor, I find it is neutral, not favoring Rhines or the State. 
Balance of Equities Between the Parties 

Rhines asserts the harm to the State is a minimal incremental delay and the 
administrative inconvenience of seeking another execution warrant. Rhines further cites 
to Bucklew V. Precythe,l39 S.Ct. 1112, 1146 (2019), for the proposition that “the equities 
in a death penalty case will almost always favor the prisoner so long as he or she can 
show a reasonable probability of success on the merits.” 

The State counters with its own quote from Bucklew^ that stays of execution 
“should be the extreme exception, not the norm.” Bucklew, 139 S.Ct, at 1134. The State 
has a strong interest in enforcing its criminal judgments. Hill v. McDonough, 547 U.S. 
573, 584 (2006). In addition, victims of crime (in this case the family of Donnivan 
Schaeffer) “have an important interest in the timely enforcement of a sentence.” Id. 

As stated in Nelson v. Campbell, 541 U.S. 637,650 (2004), “[gjiven the state’s 
significant interest in enforcing its criminal judgments, there is a strong equitable 
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presumption against the grant of a stay where a claim could have been brought at such a 
time as to allow consideration of the merits without requiring entry of a stay.” 

In Ledford v. Comm V, Georgia Dep't ofCorr., 856 F.3d 1312, 1319-20 (1P” Cir. 
2017), the court denied a stay even though the inmate's claims were not necessarily 
barred by the statute of limitations. The court reasoned that the inmate had not been 
timely in waiting until five days before his execution to raise his claim. Id. 

In Jones v. Allen^ 485 F,3d 635 (11**' Cir, 2007) an inmate facing imminent 
execution filed a last-minute challenge to Alabama’s execution protocol, which had been 
adopted four years earlier. The Allen court concluded that the inmate’s delay “leaves 
little doubt that the real purpose behind his claim is to seek a delay of his execution, not 
merely to effect an alteration of the manner in which it is carried out.” Jones, 485 F.3d at 
640. 

In considering the equities in this matter, it is highly doubtful that the real purpose 
of this suit is Rhines’ desire to die by the use of thiopental instead of pentobarbital as the 
barbiturate used in the two-drug protocol. Instead, the real purpose behind his claim is 
likely to seek a delay of his execution. 

I find that the balance of equities between the parties favors the State. 

Public Interest 

The public interests in this matter are similar to the balance of equities between the 
parties, with the additional factor of the public’s interest in its citizens and public officials 
complying with the laws passed by our legislature. The public has a strong interest in 
making sure the State complies with laws passed by our legislature. This interest is 
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magnified when the State is canying out the ultimate criminal penalty—death. Whether 
this factor favors the State or Rhines, however, depends in large part on this court’s 
findings on the probability of Rhines being successfial on the merits of his challenge. 
Probability that Movant Will Succeed on the Merits 

In this case, the most significant factor in determining whether to grant Rhines’ 
request for an injunction and stay of execution is the probability of Rhines succeeding on 
the merits of his claim. As stated in Hill, this requires Rhines to show “a significant 
possibility of success on the merits.” Hill, 547 U.S. at 584. To determine this, the court 
must first address the issue of whether Rhines’ suit is barred by the doctrine of res 
judicata. 

Res Judicata 

The State argues that Rhines’ current claims are barred by res judicata. It argues 
that Rhines could have and should have raised this challenge eight years ago rather than 
waiting until less than two weeks before his execution is scheduled. The federal courts 
have held 

“A court considering a stay must... apply ‘a strong equitable presumption 
against the grant of a stay where a claim could have been brought at such a 
time as to allow consideration of the merits without requiring entry of a 
stay.’” Hill v. McDonough, 547 U.S. 573, 584, 126 S.Ct. 2096, 165 L.Ed.2d 
44 (2006) (quoting v. Campbell, 541 U.S. 637,650, 124 S.Ct. 2117, 
l58L.Ed.2d 924 (2004)). 

McGehee v. Hutchinson, 854 F.3d 488, 491 (8th Cir.), cert, denied, 137 S. Ct. 1275, 197 
(2017). 

The 2007 additions to SDCL 23A-27A-32 allow the warden to determine the 
substances and quantity of substances used for the punishment of death. In 2008, Rhines 
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amended his pending habeas petition in Pennington County (51 CIV 02-924) to also 
include a complaint for declaratory and injunctive relief. The declaratory and injunctive 
relief sought was in response to the statutory language in 23A-27A-32, Rhines’ 
requested relief included: (1) a declaration that an execution carried out by means of the 
two drug cocktail provided in SDCL 23A-27A-32 in effect at the time of his conviction 
constitutes cruel and unusual punishment in violation of the South Dakota and United 
States Constitutions, as well as deprives him of his right to due process of law, and is 
therefore unconstitutional; and (2) a declaration that SDCL 23 A-27A-32, as presently 
codified, and as applied to Rhines, constitutes an unconstitutional bill of attainder and an 
unconstitutional ex post facto law and deprives him of his right to due process of the law. 

In August 2010, following the changes in 2007 to the statute and the United States 
Supreme Court decision in Baze v. Rees, 553 U.S. 35, the State revised its existing 
execution policy and protocol (^‘the protocol”). The protocol used the same three-drug 
protocol approved in Baze. In response to emerging Judicial acceptance of pentobarbital 
as an execution anesthetic, the State again modified the protocol in October of 2011 to 
also provide for execution via a 1-drug, pentobarbital protocol for all prospective 
executions. After the adoption of the revised protocol, Rhines was served with notice of 
the protocol on October 21,2011. Exhibit 1 attached to the State’s brief in this matter is 
the notice and protocol. 

The protocol included a policy on the substances and quantity of substances to be 
used for executions. The protocol identified the contents of the syringes for 3-Drug, 2- 
Drug, and 1-Drug executions. With regard to the barbiturates used for executions, the 
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protocol identified that either sodium thiopental or pentobarbital would be used. 
Importantly, following the charts describing the drugs to be utilized in executions, 
paragraph 4 on page 3 stated: 

Any person sentenced to death prior to July 1, 2007, may choose to be 
executed by the 3- or 1-Drug protocol set forth in this document, provided 
the SDDOC possess the necessary substance or substances for the method 
chosen at the time scheduled for the inmate’s execution, or in the manner 
provided by South Dakota law at the time of the person’s conviction (2- 
Drug protocol set forth in this document). ^ 

After notice of the protocol in October of 2011, Petitioner made no further 
amendments to his petition. A court trial was held over a year later in December 
of 2012. During this period, discovery ensued and experts were deposed. Experts 
were deposed largely on the subject of a 3-drug protocol and whether it violates 
the Eighth Amendment; however, pentobarbital was a subject of frequent 
questioning. On February 27, 2013, Judge Trimble issued an Order denying 
Petitioner’s claims, which decision included discussions of the use of 
pentobarbital. Both the circuit court and the South Dakota Supreme Court denied 
a Certificate of Probable Cause. 

“Res judicata precludes relitigation of issues previously heard and resolved; it also 

bars prosecution of claims that could have been raised in the earlier proceedings even 

though not actually raised.” Hobart v. FerebeCy 2009 S.D. 101,130, 776 N.W.2d 67, 76 

(emphasis added). The South Dakota Supreme Court has also advised that: 

Res judicata consists of two preclusion concepts: issue preclusion and claim 
preclusion.” Family Ins. Grp. v. Robniky 2010 S.D. 69, 15,787 N.W.2d 

' Exhibit 1 attached to State’s brief in this matter. 
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768, 774. “Issue preclusion refers to the effect of a judgment in foreclosing 
relitigation of a matter that has been litigated and decided,” and “also is 
referred to as direct or collateral estoppel.”/rf. (quoting Mgro v. Warren City 
Sch Dist. Bd. ofEduc., 465 U.S. 75, 77 n.I, 104 S.Ct. 892, 894 n.l, 79 
L.Ed,2d 56), “Claim preclusion refers to the effect of a judgment in 
foreclosing litigation of a matter that never has been litigated, because of a 
determination that it should have been advanced in an earlier suit....” Id 
(quoting Migra^ 465 U.S. at 77 ti.l, 104 S.Ct. at 894 n.l). “To invoke the 
doctrine of res judicata, four elements must be established: (1) a final 
judgment on the merits in an earlier action; (2) the question decided in the 
former action is the same as the one decided in the present action; (3) the 
parties are the same; and (4) there was a full and fair opportunity to litigate 
the issues in the prior proceeding. People ex rel LS., 2006 S.D. 76, T[ 22,721 
N.W.2d 83, 89-90, 


Estate of Johnson ex rel Johnson v. Weber, 2017 S.D. 36, T| 41, 898 RW.2d 718,733, 
reh'g denied (July 28,2017), 

When examining a res judicata argument, a court is “not restricted to whether the 
specific question posed by the parties in both actions was the same or whether the legal 
question posed by the nature of the suit was the same.” Farmer v. S. Dakota Dep’t of 
Revenue tfe Regulation, 2010 S.D. 35,1j 10, 781 N.W.2d 655, 660. Instead, “[a] cause of 
action is comprised of the facts which give rise to, or establish, the right a party seeks to 
enforce.” Merchants State Bank v. Light, 458 N.W.2d 792, 794 (citing Bank ofHoven v. 
Rausch 449 N.W.2d 263, 266)). “Essentially, it is the underlying facts which give rise 
to the cause of action that must determine the propriety or necessity of presenting a 
specific issue within the prior proceedings.” Lewton v. McCauley, 460 N,W.2d 728, 731 
(S.D. 1990). 

This Court considers the cases of Lewton and Farmer as instructive in 
understanding res judicata. In both cases, each claim arose out of factually similar 
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scenarios. In Farmer, both claims arose out of the same act: failure to pay taxes. 

Because both claims came from the same transaction and one already had a final 
judgment, the Court found that res judicata applied. Similarly, in Lewton, both claims 
arose out of the same scenario: Lewton’s bankruptcy. However, the difference in Lewton 
focuses on whether the subsequent claim even existed at the time the first claim was 
brought. While the first claim concerned the cattle and the contract between the parties, 
the amount of rent owed is certainly related to both; however, the second claim could not 
have been brought at that time because the issue of the amount of rent owed derived from 
the first court’s decision. Lewton demonstrates that while the two claims may arise out of 
the same factual scenario, the second claim must have existed at the time if a party is 
going to assert that the claim should have been brought pursuant to the doctrine of res 
judicata. Farmer, on the other hand, demonstrates two separate claims related to the 
same action. If the party had a fair opportunity to litigate the second claim during the 
proceedings of the first claim, res judicata precludes the subsequent action. 

Rhines had a full and fair opportunity to challenge the protocol’s compliance with 
the statutes in his 2011 Pennington County action. Rhines was put on notice of the 
State’s intent to use pentobarbital when Rhines was served with a copy of the protocol on 
October 24,2011. The protocol contained explicit notice of the State’s intention to use 
pentobarbital in the 2-drug protocol that Rhines ultimately elected. Rhine’s then-pending 
complaint for declaratory and injunctive relief contained general arguments that the 
protocol denied him due process that he felt he was entitled to under SDCL 23 A-27A-32 
and opposed the “two chemicals” that would be used. Experts in the case frequently 
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discussed the use of pentobarbital in the execution. In a deposition taken December 1, 
2012, one of Rhine’s own experts, Dr. Mark Heath, testified at length about the use of 
pentobarbital. A copy of Dr. Heath’s deposition is attached as Exhibit 8 to the State’s 
brief in this case. Examples of Dr. Heath’s discussion of pentobarbital includes 
testimony on page 21 of the deposition transcript that “pentobarbital is typically put into 
the short or medium-acting categories.” Further on page 22 he discusses the differences 
between thiopental and pentobarbital. On page 22 he is asked whether he has “reviewed 
the protocol and have an understanding at least a paper level of how the State of South 
Dakota intends to use pentobarbital as a lethal injection drug”, to which Dr, Heath replies 
“Yes.” 

Additionally, during the litigation of Rhine’s method of execution claims, the 
State had an expert opine on whether a 2-drug protocol of pentobarbital and a paralytic 
agent would provide a painless and humane death for an inmate. Therefore, not only was 
Rhines put on notice in October of 2011, but he was also put on notice, through the 
deposition of the experts, of the State’s intent to use pentobarbital in carrying out the 2- 
drug protocol. 

Because Rhines was aware of the State’s intent to use pentobarbital in its 2-dmg 
protocol, Rhines could have and should have brought a specific challenge to the use of 
pentobarbital as part of his then-pending complaint for declaratory and injunctive relief 
eight years ago. While Rhines challenged many other aspects with regard to 23A-27A- 
32, Rhines failed to present any argument as to pentobarbital when the protocol explicitly 
listed pentobarbital as one of two drugs that could be administered in the 2-drug protocol. 
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Because the declaratory action sought in the prior litigation specifically talked about both 
drugs, the protocol, and the statute, Rhines was bound to bring the claims at that time, not 
eight years later and just days before his scheduled execution. 

The State further asserts that this was a strategic attempt to stay his execution 
because he also could have asserted the claims in his APA challenge in August of 2018 

but did not do so. See Rhines v. South Dakota Dept, of Corrections, 2019 S.D. 59,_ 

N.W.2d 

At the hearing, Rhines asserted that the claims are not barred by res judicata 
because the claim was not ripe until the State’s non-compliance with the statute. Rhines 
also argues that the claims asserted are not the same under a res judicata analysis. As to 
the ripeness, Rhines argues that SDCL 23A-27A-32,1 provides him with a right to elect 
which method of execution to administer up until 7 days prior to the scheduled week of 
execution. Thus, the choice to elect which method of execution gives him authority to 
wait to choose his manner of execution and no issue existed until the State notified him 
that the barbiturate to be used at his execution would be pentobarbital. 

This court finds that argument unpersuasive. As discussed above, Rhines initially 
filed a habeas petition on unrelated grounds in Pennington County in 2002, Following 
the amendments to the statutes in 2007, Rhines amended his petition in 2008 seeking 
declaratory and injunctive relief based on the constitutionality of SDCL 23A-27A-32 
before and after the amendments. Many of Rhines’ claims related to the changes in the 
statutes and the lack of specificity of what kind of drugs would be utilized in an 
execution. The protocol was issued in 2010 and revised in 2011 and provided specific 
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explanations of the types of drugs the State would utilize, among others. Further, the 

protocol in paragraph 4 on page 3 made it clear that the 2-drug protocol was exclusively 

applied to inmates sentenced prior to 2007, such as Rhines. Rhines was put on notice of 

the adoption and revision of the protocol. The protocol specifically referenced 

pentobarbital as one of two barbiturates to be used in a 3-, 2-, or I- drug execution. 

Rhines had this information and made no amendments to his current declaratory and 

injunctive requests in his petition. Unlike Lewton, Rhines’ cause of action existed at the 

time his Pennington County declaratory judgment action was pending. Rhines had a “full 

and fair opportunity to litigate” the validity of whether the protocol was in compliance 

with the language under SDCL 23A-27A-32 at that time. 

As to Rhines’ ripeness argument, SDCL 21-24-1 permits the declaration of legal 

rights or relations before an actual injury occurs.^ When seeking declaratory relief, there 

are four jurisdictional requirements that must be established: 

(1) There must exist a justiciable controversy; that is to say, a controversy 
in which a claim of right is asserted against one who has an interest in 
contesting it; (2) the controversy must be between persons whose interests 
are adverse; (3) the party seeking declaratory relief must have a legal 
interest in the controversy, that is to say, a legally protectible interest; and 
(4) the issue involved in the controversy must be ripe for judicial 
determination. 

Soever v. South Dakota Bd. Of Accountancy, 526 N.W,2d 747, 750 (quoting Danforth v. 
City of Yankton, 25 N,W.2d 50, 53 (S.D. 1946). “Ripeness involves the timing of judicial 


* SDCL 21-24-1 provides; Courts of record within their respective jurisdictions shall have power to declare rights, 
status, and other legal relations whether or not further relief is or could be claimed. No action or proceeding shall be 
open to objection on the ground that a declaratory judgment or decree is prayed for. The declaration may be either 
affirmative or negative in form and effect; and such declaration shall have the force and effect of a final judgment or 
decree. 
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review and the principle that ‘[jjudicial machinery should be conserved for problems 
which are real and present or imminent, not squandered on problems which are abstract 
or hypothetical or remote,’” Id. (quoting Gottschalk v. Hegg, 228 N,W.2d 640, 643-44 
(S.D.1975) (quoting Davis, Administrative Law Treatise, § 21.01)). 

In Soever v. South Dakota Bd. of Accountancy. Soever was a certified public 
accountant licensed under SDCL ch 36-20A. 526 N.W.2d 747, 748 (S.D. 1995). In order 
to maintain his licensure, Soever, as well as all CPAs, were subjected to quality reviews 
every three years pursuant to statute. Id. After a statutorily mandated quality review was 
conducted, the South Dakota Department of Legislative Audit filed a complaint against 
Soever, Id. at 749. In an agreement to terminate disciplinary action against Soever, he 
agreed to undergo another quality review. Id. Shortly after his agreement, Soever filed a 
complaint in circuit court seeking a declaration at the review and disciplinary statutes 
were unconstitutional due to vagueness and lack of sufficient standards to constitute a 
lawful delegation of legislative powers. Id. The trial court found that the claims were not 
ripe because there was “no present controversy.” Id. 

On appeal, the South Dakota Supreme Court affirmed and reversed in part. Id. at 
751. In the analysis, the Court affirmed the trial court’s conclusion that there was no 
present controversy with regard to the disciplinary statutes. Id. at 750. With regard to 
the quality review statutes, though, the Court reversed and remanded the trial court’s 
decision based on the statutory language that required quality reviews every three years. 
Id. The language there provides for future quality reviews that are “imminent and 
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inevitable” because a review was bound to happen in the future. Id. The court therefore 
found that the constitutional challenge to the statute was ripe for review. Id. 

Rhines was lawfully sentenced to death. Like the quality reviews statutes in 
Boever, Rhines execution was “imminent and inevitable.” The statutes and protocol 
undoubtedly applied to Rhines in 2011 as much as it does now in 2019. The issue was 
ripe in 2011 when the protocol was issued because the protocol explicitly referenced 
pentobarbital as one of two barbiturates to be used in executions. Further, in his previous 
litigation in 2011, Rhines specifically referenced both drugs listed in the protocol in his 
declaratory action. Furthermore, in 2011, when the protocol was issued, the issue now 
presented was not abstract, hypothetical, or remote at that time. 

The State is correct in its assertion that Rhines challenged the exact protocol in 
2011 as he is challenging now. The protocol clearly indicated that the State would 
administer a barbiturate of either sodium thiopental or pentobarbital. Rhines places 
emphasis on the word or and argues that because he did not know which drug the State 
would use at his execution, the issue was not ripe. However, Rhines argument fails 
because the issue of the constitutionality of the 3-drug protocol was ripe for judicial 
review as was demonstrated by the Rhines’ declaratory and injunctive action in 2011. 
Applying Rhines’ logic, because the State or Rhines could have elected alternate methods 
of execution, his original claims in 2011 would also not have been ripe for adjudication. 
Therefore, the question of whether pentobarbital, as listed in the protocol and discussed 
in the habeas petition, fits within the statutory definition of an ultra-short acting 
barbiturate would be ripe as well. 


21 



The Eighth Circuit’s decision in McGePiee v. Hutchinson^ in another death penalty 
case challenging the drug cocktails, also supports this court’s decision. “Whether or not 
the claim technically is barred by doctrine of res judicata or collateral estoppel, the 
prisoners' use of “piecemeal litigation” and dilatory tactics is sufficient reason by itself to 
deny a stay.” McGehee v, Hutchinson, 854 F.3d 488, 492-92 (8th Cir.), cert, denied, 137 
S. Ct. 1275, 197 L.Ed. 2d 746 (2017) (quoting Hill v. McDonough, 547 U.S. at 584-85, 
126 S.Ct, 2096). “Both the State and the victims of crime have an important interest in 
the timely enforcement of a sentence.” Hill v. McDonough, 547 U.S. 573, 584, 126 S. Ct. 
2096, 2104, 165 L. Ed. 2d 44 (2006) (quoting Calderon v. Thompson, 523 U.S. 538, 556, 
118 S.Ct. 1489, 140L.Ed.2d 728 (1998)). 

The Court finds there is a strong probability that Rhines’ claims are barred by res 
judicata, and further finds there is not a significant possibility that Rhines will be 
successful on the merits of the res judicata issue. Because of the court’s finding on the 
res judicata issue, it does not need to, and does not, make a finding regarding whether 
pentobarbital is an ultra-short acting barbiturate as that phrase is used in 
SDCL 23A-27A-32. 
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ORDER 


Based upon the foregoing, Rhines’ request for a temporary restraining order and 
preliminary injunction is denied. Rhines’ request for a stay of execution is also denied. 
Dated this 31st day of October, 2019. 



ATTEST: 

Angelia M. Cries, Clerk of Court 

By:_ 

Deputy Clerk 
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DEPARTMENT OF CORRECTIONS, DARIN 
YOUNG IN HIS CAPACITY AS WARDEN OF 
THE SOUTH DAKOTA STATE 
PENITENTIARY, and JASON R. 

RAVNSBORG IN HIS CAPACITY AS THE 
ATTORNEY GENERAL FOR THE STATE OF 
SOUTH DAKOTA, 

BETWEEN NOVEMBER 3, 

2019 AND NOVEMBER 9, 2019 

Defendants. 



COMPLAINT 


COMES NOW PLAINTIFF, and for his Complaint against Defendants, states and alleges 
as follows: 


INTRODUCTION 

1. This is a Complaint seeking injunctive and declaratory relief directing Defendants 
South Dakota Department of Corrections (“DOC”), Mike Leidholt, Secretary of the DOC, Darin 
Young, in his capacity as warden of the South Dakota State Penitentiary, and Jason R. Ravnsborg, in 
his capacity as the Attorney General for the State of South Dakota (collectively, “Defendants”) to 
execute Plaintiff Charles Russell Rhines (“Rhines”) in accordance with South Dakota Codified Law, 
to wit, “by the intravenous administration of a lethal quantity of an ultra-short-acting barbiturate in 
combination with a chemical paralytic agent and continuing the application thereof until the convict 
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is pronounced dead by a licensed physician according to accepted standards of medical practice.” SL 
1984, ch. 181, codified at SDCL 23A-27A-32. (1984). 

2. Rhines is a prisoner sentenced to death by the State of South Dakota on January 29, 

1993. 

3. Rhines’s execution week is November 3, 2019 through November 9, 2019. 

4. SDCL § 23A-27A-32.1 provides in pertinent part that “Any person convicted of a 
capital offense or sentenced to death prior to July 1, 2007 may choose to be executed in the manner 
provided in § 23A-27A-32 or in the manner provided by South Dakota law at the time of the person’s 
conviction or sentence. The person shall choose by indicating in writing to the warden not less than 
seven days prior to the scheduled week of execution the manner of execution chosen.” SDCL § 23 A- 
27A-32.L 

5. At the time that Rhines was convicted and sentenced. South Dakota law provided, in 
pertinent part, that: “The punishment of death shall be inflicted by the intravenous administration of 
a lethal quantity of an ultra-short-acting barbiturate in combination with a chemical paralytic agent 
and continuing the application thereof until the convict is pronounced dead by a licensed physician 
according to accepted standards of medical practice.” SL 1984, ch. 181, codified at SDCL § 23 A- 
27A-32 (1984). 

6. In enacting SDCL § 23 A-27A-32.1, the State of South Dakota created a statutory right 
that entitles Rhines to be executed in the manner provided by South Dakota law at the time of Rhines’s 
conviction or sentence if he chooses that manner. 

7. The State, in enacting SDCL § 23A-27A-32.1, also created life and liberty interests 
entitling Rhines to the same. Rhines’s life and liberty interest is protected by the Due Process Clause 
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of the Fourteenth Amendment of the United States Constitution and the Due Process Clause of Article 


Six, Section 2 of the South Dakota Constitution. 

8. In a Kite-Request Slip dated October 1, 2019, addressed to Defendant Young, Rhines 
chose to be executed in the manner that was in effect at the time that he was sentenced to death. 

9. In an amended Kite-Request Slip dated October 4, 2019, addressed to Defendant 
Young, Rhines chose to be executed in the manner that was in effect at the time that he was sentenced 
to death, to wit, “[t]he Two Drug Protocol of a Lethal Dose of An Ultra-Short Acting Barbiturate and 
a Chemical Paralytic.” 

10. On October 15, 2019, attorneys for Rhines, emailed and mailed a letter to Defendants 
Young and Ravnsborg, and Paul Swedlund, Assistant Attorney General in the Office of the Defendant 
Attorney General, requesting, among other things, confirmation that Rhines’s request to be executed 
by the intravenous administration of a lethal quantity of an ultra-short-acting barbiturate in 
combination with a chemical paralytic agent would be honored. 

11. In a letter dated October 17, 2019, Assistant Attorney General Swedlund advised 
counsel that he had received “Mr. Rhines’ request for execution pursuant to the combination of drugs 
provided by statute at the time of his execution.” Mr. Swedlund noted that “DOC will follow the 
law.” Mr. Swedlund further informed counsel that “[t]he ultra-short-acting barbiturate the state 
intends to use is pentobarbital.” 

12. Upon information and belief, pentobarbital is not an ultra-short-acting barbiturate. 

13. Numerous courts have held that pentobarbital is not an ultra-short-acting barbiturate. 
See, e.g., Smith v. Montana, No. BDV-2008-303,2015 WL 5827252 (Mont. Dist. Ct. Lewis and Clark 
County Oct. 6, 2015) (unpublished) (attached hereto as Exhibit A) (“This Court rules that 
pentobarbital is not an ultra-fast-acting barbiturate. The State of Montana will either need to select a 

3 


Filed: 10/22/2019 3:36 PM CST Minnehaha County, South Dakota 49CIV19-002940 



barbiturate that is ultra-fast acting to accomplish the execution of Plaintiffs or it will need to modify 
its statute.”) 

14. Medical journals provide that pentobarbital is not an ultra-short-acting barbiturate. 

15. Defendants’ decision to used pentobarbital, contrary to South Dakota law, deprives 
Rhines of his statutory right to be executed in the manner of his choice. It also deprives Rhines of 
his life and liberty interests in being executed in the manner of his choice without due process of law 
guaranteed under the Due Process Clause of the Fourteenth Amendment of the United States 
Constitution and the Due Process Clause of Article Six, Section 2 of the South Dakota Constitution. 

16. Rhines’s execution week is a mere two weeks away. Thus, Rhines brings this action 
for injunctive and declaratory relief to enforce his right under South Dakota law to be executed by 
the manner he chose, intravenous administration of a lethal quantity of an ultra-short-acting 
barbiturate in combination with a chemical paralytic agent, and not by pentobarbital which is neither 
an ultra-short-acting barbiturate nor a chemical paralytic agent. 

PARTIES 

17. Plaintiff Rhines is a United States citizen and a resident of the State of South Dakota. 
He is currently a condemned inmate in the custody of Defendants and under the supervision of the 
DOC in Sioux Falls, South Dakota. 

18. Defendant South Dakota Department of Corrections (“DOC”) is an agency of the State 
of South Dakota. The DOC is responsible for all prisons in the State of South Dakota, for the custody 
and treatment of death-sentenced inmates, and for the execution of such inmates. 

19. Defendant Mike Leidholt is the Secretary of the DOC and is sued in his official 
capacity. 

20. Defendant Darin Young is the Warden of the South Dakota State Penitentiary and is 
sued in his official capacity. 
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21. Defendant Jason R. Ravnsborg is the Attorney General for the State of South Dakota 
and is sued in his official capacity. 

JURISDICTION AND VENUE 

22. This Court has jurisdiction to adjudicate this action under the South Dakota Uniform 
Declaratory Judgments Act, SDCL § 21-24-1 et seq. 

23. Venue in this Court is proper under SDCL § 15-5-2(2), which provides that an action 
against a public officer shall be brought in the county where the cause, or some part thereof, arose. 
The injury to Plaintiff because of Defendants’ illegal actions has occurred and will occur in the 
County of Minnehaha and, as such, venue is proper in this Court. 

FACTS 

24. Rhines was sentenced to death on January 29, 1993. 

25. On June 25, 2019, Judge Robert Mandel granted a warrant of execution, which sets 
forth that Rhines shall be executed between November 3 and November 9, 2019. 

26. SDCL § 23A-27A-32.1 provides that: 

Any person convicted of a capital offense or sentenced to death prior to July 1, 2007 may 
choose to be executed in the manner provided in § 23 A-27A-32 or in the manner provided 
by South Dakota law at the time of the person’s conviction or sentence. The person shall 
choose by indicating in writing to the warden not less than seven days prior to the scheduled 
week of execution the manner of execution chosen. If the person fails or refuses to choose 
in the time provided under this section, then the person shall be executed as provided in § 
23A-27A-32. 

SDCL § 23 A-27A-32.1 (emphasis added). 

27. At the time that Rhines was convicted and sentenced, in 1993, South Dakota law 

provided, in pertinent part, that, “The punishment of death shall be inflicted by the intravenous 

administration of a lethal quantity of an ultra-short-acting barbiturate in combination with a chemical 

paralytic agent and continuing the application thereof until the convict is pronounced dead by a 

licensed physician according to accepted standards of medical practice.” SL 1984, ch 181. 
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28. In 2007, the South Dakota Legislature amended the law as follows: 


SOUTH DAKOTA 2007 SESSION LAWS 
2007 REGULAR SESSION OF THE 82ND LEGISLATURE 

Additions are indicated by Text; deletions by 
Text . Changes in tables arc made but not highlighted. 

Ch. 151 (HB 1175) 

West’s No. !0I 

CAPITAL PUNISHMENT—LETHAL INJECTION—SUBSTANCES 

FOR AN ACT ENTITLED, An Act to provide for the substances used in the execution of a sentence of 
death and to allow the choke of the substances used in an execution under certain circumstances. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA: 

Section L Thai § 23A-27A'32 be amended to read as follows: 

« SD ST § 23A-27A-32 » 

23A^27A*32. The punishment of death shall be inllicted within the walls of some building at the slate 
penitentiar y or wtthki th e y ard or enc l o s ur e adjowtifig th e reto . The punishment of death shall be inflicted 
by the i n tr a veno us admin g t r a tio n o f a l e thal qua n tit y o f an ult r a » sh or t * a c tmg b a r b i turate in comb itia tto n 
w i th a e hemicai p aral y ti c agent and c ontinuiiig the ap p licatio n there o f unti l the con vic t i* pro n o u nce d 
d e ad by a lic e n se d ph ya dan a ccording to acx? e pt e d s tandard s of ro e dicol pmotio c intravenous injection 
of a subsianoe or substances in a lethal quantity. The warden, subject to the approval of the sccrelary of 
corrections, shall determine the substances and the quantity of substances used for the punishment of death. 
An execution carried out by lethal intravenous injection shall be performed by a person wieeted by t he 
w * a r d en and trained to administer the injection who is selected by the warden and approved by the secrclary 
of corrections. The person admmistering the intravenous injection need not be a physician, registered nurse, 
or licensed practical nurse, or other medical professional licensed or registered under the laws of this or any 
other state. Any infliction of the punishment of death by adminisir t ition of the require d lethal intravenous 
injection of a substance or substances in the manner required by this section may not be construed to be 
the practice of medicin e and any . Any pharmacist or phaimaccutical supplier is authorised to dispense the 
d r ugs substance or substances used lo inJlict the punishnicnl ofdcath to the warden without prescription, 
for carrying out the provisions of this section, notwithstanding any other provision of law. 

Section 2, That chapter 23-A-27A be amended by adding thereto a NEW SECTION to read as follows: 

Any person convicted of a capital offense or sentenced to death prior to the cfTectivc date of this Act may 
choose to be executed in the manner provided in this Act or in the manner provided by South Dakota law 
at the time of the person’s conviction or sentence. The person shall choose by indicating in writing to the 
warden not less than seven days prior to the scheduled week of execution the manner of execution chosen. 
If the person fails or refuses to choose in the time provided under this section, then the person shall be 
executed as provided in section 1 of this Act. 

Approved February 23, 2007. 
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29. In 2008, the South Dakota Legislature further amended the law as follows: 


SOUTH DAKOTA 2008 SESSION LAWS 
2008 REGULAR SESSION OF THE 83RD LEGISLATIIRE 
Additions are indicated by Text: deictians by 
Te?a . Ghanges in tables are made but not biglilighled. 

Ch. 117 (SB 53) 

West's No. 244 

C.APITAL PUNISHMENT—judges—WARRANTS 
FOR AN ACT ENTITLED, An Act to revise certain provisions related to capital punishment. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA: 




« SD ST § 23A-27A-32 » 


23A-27A“32. Hie punislinient of death shall be inllicted within the walls of some building at the state peniteiiliaiy . TEe 
punishment of death shall be inflicted by the intravenous injection of a substance or substances in a lethal quantit>^ The warden, 
subject to tlie approv al of the secretary^ of corrections, shall determine the substances and the quantity^ of substances used for 
the punishment of death. An execution carried out by intrav enous injection shall be performed by a person persons trained to 
administer tlie injection who n are selected by the warden and approved by the secretary of corrections. Hie person persons 
administering the intravenous injection need not be a physic i an physicians, registered nurse nurses, licensed practical nurse 
nurses. or other' medical professional professiona 1 s 1 icensed or registered under the laws of this or any other state. Any infliction 
of the punishment of death by intravenous injection of a substance or substances in the manner required by this section may not 
be constnied to be the practice of medicine, Any phannacist or ])haniiaceutical supplier is authorized to dispense to the warden 
the substance or substances used to inflict the pimislniient of death to I h e ward e n witliout prescrijition. tor earning out the 
provisions of this section, notwithstanding any other provision of law. 


30. In a Kite-Request Slip dated Oetober 1, 2019, addressed to Defendant Young, Rhines 
pursuant to SDCL § 23A-27A-32.1, eleeted the method of exeeution that was in effeet at the time 
that he was senteneed to death. (A true and eorreet eopy of the Oetober 1, 2019 Kite-Request Slip is 
attaehed hereto as Exhibit B.) 

31. In an amended Kite-Request Slip dated Oetober 4, 2019, addressed to Defendant 

Young, Rhines eleeted the method of exeeution that was in effeet at the time that he was senteneed 

to death, to wit, “[t]he Two Drug Protoeol of a Lethal Dose of An Ultra-Short Aeting Barbiturate and 
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a Chemical Paralytic.” (A true and correct copy of the October 4, 2019 Kite-Request Slip is attached 
hereto as Exhibit C.) 

32. As of October 15, 2019, Defendant Young had not responded to Rhines’s Kite- 
Request Slips. On October 15, 2019, attorneys for Rhines, emailed and mailed a letter to Defendant 
Young, Defendant Ravnsborg, and Paul Swedlund, Assistant Attorney General in the office of the 
Attorney General, requesting, among other things, confirmation that Rhines’s request to be executed 
by the intravenous administration of a lethal quantity of an ultra-short-acting barbiturate in 
combination with a chemical paralytic agent would be honored. (A true and correct copy of the 
October 15, 2019 letter is attached hereto as Exhibit D.) 

33. Rhines’s attorneys also requested that the Defendants identify which ultra-short-acting 
barbiturates will be used to execute Mr. Rhines. {Id?) 

34. On October 17, 2019, Mr. Swedlund, from the office of Defendant Young, emailed 
attorneys for Rhines a letter stating, “I am in receipt of your letter regarding Mr. Rhines' request for 
execution pursuant to the combination of drugs provided by statute at the time of his execution. The 
DOC will follow the law. The ultra-short-acting barbiturate the state intends to use is pentobarbital.” 
(A true and correct copy of the October 17, 2019 letter is attached hereto as Exhibit E.) 

35. Upon information and belief, ultra-short-acting barbiturates include sodium 
methohexital and sodium thiopental. 

36. Upon information and belief, pentobarbital is not an ultra-short-acting barbiturate. 
Nor is it a chemical paralytic agent. 

37. Defendants intend to execute Mr. Rhines, in contravention of his statutory right to 
elect the method of his execution, with pentobarbital, a drug that is not an ultra-short-acting 
barbiturate. Pentobarbital is not a chemical paralytic agent either. 
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First Cause of Action—Violation of the Right to Choose the Manner of Execution Provided 
by Law at the Time of Sentence (Against All Defendants) 

38. Rhines incorporates by reference each and every allegation contained in the foregoing 
paragraphs as if specifically alleged herein. 

39. In enacting SDCL § 23A-27A-32.1, the State of South Dakota created and codified a 
state statutory right that entitles Rhines to be executed in the manner provided by South Dakota law 
at the time of the Rhines’s conviction or sentence. Defendants have a corresponding duty to ensure 
Rhines can exercise this right. 

40. The manner of execution provided by South Dakota law at the time of Rhines’s 
conviction and sentence was, in relevant part, “by the intravenous administration of a lethal quantity 
of an ultra-short-acting barbiturate in combination with a chemical paralytic agent and continuing the 
application thereof until the convict is pronounced dead by a licensed physician according to accepted 
standards of medical practice.” SL 1984, ch. 181, codified at SDCL § 23A-27A-32 (1984). 

41. SL 1984, ch 181 created a right to an execution “by the intravenous administration of 
a lethal quantity of an ultra-short-acting barbiturate in combination with a chemical paralytic agent 
and continuing the application thereof until the convict is pronounced dead by a licensed physician 
according to accepted standards of medical practice.” SL 1984, ch. 181, codified at SDCL § 23 A- 
27A-32 (1984). 

42. Rhines has a right to execution “by the intravenous administration of a lethal quantity 
of an ultra-short-acting barbiturate in combination with a chemical paralytic agent and continuing the 
application thereof until the convict is pronounced dead by a licensed physician according to accepted 
standards of medical practice.” Id. 

43. Rhines’s right to be executed in the manner set forth in SL 1984, ch 181 is codified 
and protected by SDCL § 23A-27A-32. 
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44. Rhines has exercised his right to choose the ma n ner set forth in SL 1984, ch 181. 
Rhines has done so in accordance with the provisions of SDCL § 23A-27A-32.1. 

45. Defendants cannot deprive Rhines of his right to be executed in the manner of his 
choice. Defendants have a duty to ensure Rhines can exercise his right. 

46. Defendants assert pentobarbital is an ultra-short-acting barbiturate. (Exh. E.) 

47. Upon information and belief, pentobarbital is neither an ultra-short-acting barbiturate 
nor a chemical paralytic agent. 

48. Upon information and belief, ultra-short-acting barbiturates include sodium 
methohexital and sodium thiopental. 

49. By refusing to guarantee that Rhines will be executed in the manner set forth in SL 
1984, ch 181, Defendants are depriving Rhines of his state statutory right created and protected by 
SDCL § 23A-27A-32.1 and SL 1984, ch. 181, codified at SDCL § 23A-27A-32 (1984). 

Second Cause of Action- Deprivation of Due Process (Against All Defendants) 

50. Rhines incorporates by reference each and every allegation contained in the foregoing 
paragraphs as if specifically alleged herein. 

51. In enacting SDCL § 23 A-27A-32.1, the State of South Dakota created life and liberty 
interests that entitle Rhines to be executed in the manner provided by South Dakota law at the time 
of the Rhines’s conviction or sentence. 

52. The manner of execution provided by South Dakota law at the time of Rhines’s 
conviction and sentence was, in relevant part, “by the intravenous administration of a lethal quantity 
of an ultra-short-acting barbiturate in combination with a chemical paralytic agent and continuing the 
application thereof until the convict is pronounced dead by a licensed physician according to accepted 
standards of medical practice.” SL 1984, ch 181. 
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53. SL 1984, ch 181 creates protected life and liberty interests in execution “by the 
intravenous administration of a lethal quantity of an ultra-short-acting barbiturate in combination with 
a chemical paralytic agent and continuing the application thereof until the convict is pronounced dead 
by a licensed physician according to accepted standards of medical practice.” SL 1984, ch 181. 

54. RJiines has life and liberty interests in execution “by the intravenous administration of 
a lethal quantity of an ultra-short-acting barbiturate in combination with a chemical paralytic agent 
and continuing the application thereof until the convict is pronounced dead by a licensed physician 
according to accepted standards of medical practice.” SL 1984, ch 181. 

55. RJiines’s life and liberty interests in being executed in the manner set forth in SL 1984, 
ch 181 are protected by the Due Process Clause of the Fourteenth Amendment of the United States 
Constitution. 

56. RJiines’s life and liberty interests in being executed in the matter set forth in SL 1984, 
ch 181 are protected by the Due Process Clause of Article Six, Section 2 of the South Dakota 
Constitution. 

57. By stating their intention to execute Rhines using pentobarbital, which is neither an 
ultra-short-acting barbiturate nor a chemical paralytic agent. Defendants are deliberately and 
intentionally depriving Rhines of his life and liberty interests to be executed in the manner of his 
choice without due process of law. 

Third Cause of Action - Injunctive Relief (Aeainst All Defendants) 

58. Rhines incorporates by reference each and every allegation contained in the 
foregoing paragraphs as if specifically alleged herein. 

59. Defendants’ decision to use pentobarbital to execute Rhines deprives Rhines of his 
statutory right to be executed using an ultra-short-acting barbiturate. It also deliberately and 
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intentionally deprives Rhines of his life and liberty interests in being executed using an ultra-short- 
acting barbiturate without due process of law guaranteed under the United States and South Dakota 
Constitutions. 

60. Rhines has a substantial likelihood of success on the merits of his claims. 

61. Rhines will suffer severe and irreparable injury if Defendants are not enjoined from 
executing Rhines with pentobarbital, in violation of his rights. 

62. The interests of justice will be served by the Court ordering that: (a) Defendants are 
prohibited from executing Rhines with Pentobarbital, and; (b) Defendants are required to execute 
Rhines “by the intravenous administration of a lethal quantity of an ultra-short-acting barbiturate”, to 
wit, sodium methohexital or sodium thiopental. 

Fourth Cause of Action - Declaratory Judgment (Aeainst All Defendants) 

63. Rhines incorporates by reference each and every allegation contained in the foregoing 
paragraphs as if specifically alleged herein. 

64. The Uniform Declaratory Judgment Act, SDCL§ 21-24-1, provides that the “Courts 
of record within their respective jurisdictions shall have power to declare rights, status, and other 
legal relations whether or not further relief is or could be claimed. No action or proceeding shall be 
open to objection on the ground that a declaratory judgment or decree is prayed for. The declaration 
may be either affirmative or negative in form and effect; and such declaration shall have the force 
and effect of a final judgment or decree.” 

65. A valid case or controversy exists between the parties because Defendants intend to 
execute Rhines in violation of Rhines’s statutory and constitutional rights. 

66. Rhines seeks a declaration that pentobarbital is not an ultra-short-acting barbiturate. 
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67. Rhines seeks a declaration that Defendants are enjoined from executing Rhines with 
pentobarbital. 

68. Rhines seeks a declaration that: (a) Defendants are prohibited from executing Rhines 
with Pentobarbital, and; (b) Defendants are required to execute Rhines “by the intravenous 
administration of a lethal quantity of an ultra-short-acting barbiturate”, to wit, sodium methohexital 
or sodium thiopental. 

69. Rhines has suffered and will suffer an injury in fact based upon Defendants’ 
deprivation of his statutory and due process rights. 

70. There is a causal connection between Rhines’s injury and Defendants’ conduct. 

71. Rhines’s injury will be redressed by a judgment declaring that: (a) pentobarbital is 
neither an ultra-short-acting barbiturate nor a chemical paralytic agent; (b) Defendants are enjoined 
from executing Rhines with pentobarbital, and (c) Defendants are required to execute Rhines only 
“by the intravenous administration of a lethal quantity of an ultra-short-acting barbiturate”, to wit, 
sodium methohexital or sodium thiopental. 

PRAYER FOR RELIEF 

WHEREFORE, Plaintiff prays for judgment against Defendants as follows: 

A. A judgment declaring that: (1) pentobarbital is not an ultra-short-acting barbiturate; (2) 
Defendants are enjoined from executing Rhines with pentobarbital, and (3) Defendants are 
required to execute Rhines only “by the intravenous administration of a lethal quantity of 
an ultra-short-acting barbiturate”, to wit, sodium methohexital or sodium thiopental. 

B. A preliminary and permanent injunction ordering that: (1) Rhines’s execution is stayed 

pending adjudication of this action; (2) pentobarbital is not an ultra-short-acting 

barbiturate; (3) Defendants are enjoined from executing Rhines with pentobarbital, and (4) 

Defendants are required to execute Rhines only “by the intravenous administration of a 
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lethal quantity of an ultra-short-acting barbiturate”, to wit, sodium methohexital or sodium 
thiopental. 

C. For other and further relief as the court deems proper. 

Dated this 22"‘* day of October, 2019. 


BALLARD SPAHR LLP 


By: /s/ Daniel R. Fritz _ 

Daniel R. Fritz (2390) 

Timothy R. Rahn (4871) 

101 South Reid Street, Suite 302 
Sioux Falls, SD 57103 
Telephone: (605) 978-5200 

Email: ffitzd@ballardspahr.com 
rahnt@ballardspahr.com 
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Smith V. State of Montana, Dept, of Corrections, 2015 WL 5827252 (2015) 


2015 WL 5827252 (Mont.Dist.) (Trial Order) 

District Court of Montana. 

First Judicial District Court 
Lewis And Clark County 

Ronald Allen SMITH and William Gollehon, Plaintiffs, 

V. 

STATE OF MONTANA, DEPARTMENT OF CORRECTIONS; Director 
Mike Batista; Warden Leroy Kirkegard; and John Does 1 - 20 , Defendants. 

No. BDV- 2008 - 303 . 

October 6 , 2015 . 


Findings of Fact, Conclusions of Law and Order 


Ronald F. Waterman. 

Jim Taylor. 

Gregory A. Jackson. 

Michael Donahoe. 

Timothy C. Fox/ C. Mark Fowler/Pamela P. Collins/Jonathan M. Krauss, Robert Stutz. 

Jeffrey M. Sherlock, Judge. 


INTRODUCTION 

*1 Before proceeding, it important to clarify the nature of this case. This Court has not been asked and will not make a 
determination as to whether lethal injection of the Plaintiffs constimtes cmel and unusual punishment. This case is not about 
the constitutionality or appropriateness of the death penalty in Montana. This case is not about whether the use of pentobarbital 
in a lethal injection setting is cruel and unusual or if pentobarbital in the doses contemplated by the State of Montana would 
produce a painless death. Further, this case is not about the availability of pentobarbital or any other drug. This case is only 
about whether the drug selected by the Department of Corrections to effectuate the Plaintiffs' lethal injections, pentobarbital, 
meets the legislatively required classification of being an “ultra-fast acting barbiturate. 


This Court rules that pentobarbital is not an ultra-fast-acting barbiturate. The State of Montana will either need to select a 
barbiturate that is ultra-fast acting to accomplish the execution of Plaintiffs or it will need to modify its statute as will be detailed 

below. 

From the testimony and evidence presented, the Court enters the , following: 


FINDINGS OF FACT 

Trial in this matter was held on September 2 and 3,2015. Representing Plaintiffs were Ronald F. Waterman, James Park Taylor, 
and Gregory A. Jackson. Representing the State of Montana were C. Mark Fowler, Pamela P. Collins, Jonathan M. Krause, and 
Robert Stutz. The Court received numerous exhibits and heard from two wimesses. Dr. Mark Heath and Dr. R. Lee Evans. 


WESTLAW ® 2019 Thomson Reuters. No claim I 0 original U.S. Government Works. 
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Smith V. State of Montana, Dept, of Corrections, 2015 WL 5827252 (2015) 


Jurisdiction and venue arc proper in this Court. 

Plaintiff Ronald Allen Smith, an inmate at Montana State Prison, has been sentenced to death for the killing of two young 
men in 1982. 


Plaintiff William J. Gollehon, an inmate at Montana State Prison, has been sentenced to death for the killing of another inmate 
at Montana State Prison in 1990. 

The Montana Supreme Court has upheld the death sentences of both Plaintiffs. Slate v. Smith, 280 Mont. 158, 931 P.2d 1272 
(1996); ? ^ State v. Gollehon, 262 Mont. 1, 864 P.2d 249 (1993). 

Session law 1983 MonUna Laws chapter 411 enacted lethal injection as an option for the execution of prisoners sentenced to 
death. That provision introduced the phrase “ultra-fast-acting barbiturate” into Montana Code Annotated § 46-19-103. 

As of March 19, 1997, lethal injection became the sole method of execution of a sentence of death. 

Montana Code Annotated § 46-19-103(3) provides: “[t]he punishment of death must be inflicted by administration of a 
continuous, intravenous injection of a lethal quantity of an ultra-fast-acting barbiturate in combination with a chemical paralytic 
agent until a coroner or deputy coroner pronounces that the defendant is dead. 

The current Execution Technical Manual (ETM) was adopted on January 16,2013. (See PL’s Ex. 1.) The two-drug protocol is 
referenced on pages 41, and 50 through 53 of the current ETM. There it is indicated that sodium pentothal and pancuronium 
bromide will be used in the execution. At page 51, it is indicated that these drugs may be substimted by another drug based 
on availability. It is specifically provided that pentobarbital with a dosage of 5 gms may be substituted for sodium pentothal. 
Further, rocuronium bromide with a dosage of 1,000 mgs may be substituted for pancuronium bromide. 

*2 The Slate of Montana is the only state that specifies that the death penalty be accomplished by an “ultra-fast-acting 
barbiturate.” The other states employing the death penalty either specify a particular drug to be used or merely state that 
execution is to take place by means of lethal injection. 

The only issues remaining in this case are what the Montana legislature meant by using the words “ultra-fast-acting barbiturate’’ 
in Montana Code Annotated § 46-19-103, and whether pentobarbital is an ultra-fast-acting barbiturate within the meaning of 
Montana Code Annotated § 46-19-103. 

Pentobarbital and thiopental are included in the class of drugs known as barbiturates. 

At trial, the first witness was Dr. Mark Heath. His curriculum vitae was received as Plaintiffs Exhibit 8. Dr. Heath is a practicing 
anesthesiologist in New York at the Columbia Medical Center and also teaches medicine at the Columbia School of Medicine. 
Dr. Heath is a Board Certified Anesthesiologist and has written extensively on lethal injection. He has testified before vanous 
courts and legislatures, and has written articles and book chapters about lethal injection. Dr. Heath has also extensively studied 
various types of lethal injection, by reviewing wimesses descriptions, execution logs, publications, and electroencephalogram 
results of people who have been executed by means of lethal injection. All of Dr. Heath's opinions, which will be cited below, 
were given with a reasonable degree of medical certainty. The bottom line for Dr. Heath is that pentobarbital — the drug selected 
by the Montana Department of Corrections — is not an ultra-fast-acting barbiturate. 

Barbiturates were first created in the 1930s and, as a class, share a certain common core ring of molecules. In general, barbiturates 
are weak acids that are absorbed and rapidly distributed to all tissues of the human body. Barbiturates are known by their 
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lipid solubility. Barbiturates possessing more lipid solubility distribute more rapidly to the human brain. The basic core ring of 
barbiturate molecules has been modified over the years, and those modifications affect how certain barbiturates operate. 

Experts speak of ”vein-to-brain time,” which is the amount of time it takes a barbiturate injected into the blood stream to 
transit to the human brain. In addition, there is a “blood-brain barrier.” This is a grouping of cells and capillaries around the 
human brain that prevent toxins from entering the brain. Certain modifications to the basic barbiturate structure have allowed 
a rapid transfer through the blood-brain barrier. According to Dr. Heath, it is often important to have a very quick transition 
from consciousness to unconsciousness, quickly penetrating the blood-brain barrier, which allows physicians to lake control 
of a patient’s breathing to prevent negative consequences from occurring as a patient enters unconsciousness. According to Dr. 
Heath, this is the purpose of the development of ultra-fast-acting barbiturates. 

Barbiturates are traditionally classified as long-acting (phenobarbital), medium-acting (such as pentobarbital), short-acting 
(secobarbital), and ultra-short-acting (thiopental). (See Test. Dr. Mark Heath; PL's Ex. 4, Margaret Wood, Alistair J.J. Wood, 
DRUGS AND ANESTHESIA PHARMACOLOGY FOR ANESTHESIOLOGISTS (2d. ed.,Wimams & Wilkins); see also PL's 
Ex. 5, Ronald D. Miller, MILLER'S ANESTHESIA, 6th ed. (2005). According to Dr. Heath and MILLER'S ANESTHESIA, the 
ultra-short-acting drugs are thiopental, methohexital, and thiamylal. By using terms such as short-acting or ultra-short-acting, 
the classification system refers to the duration of action or how long the barbiturate exercises its control over the human body. 


*3 As noted by Dr. Heath, there is another classification of barbiturates which refers to the onset of action of the barbiturate or 
how soon the maximum effect is felt by the body. According to Dr. Heath, there is a correspondence between the two systems, 
and the terms ultra-fast and ultra-short refer to the same type of barbiturates, as do the terms fast and short, and as do the terms 
slow and long. Putting this in a tabular form, we find the following: 


1. Ultrafast acting 

2. * Fast acting 

3. * Intermediate acting 

4. Slow acting 


Ultrashort acting 
Short acting 
Intermediate acting 
Long acting 


thiopental, thiamylal, methohexital 
secobarbital, pentobarbital 
pentobarbital’*' 
phenobarbital 


(♦Some systems combine #2 and #3 into one group of intermediate acting dmgs) (PL’s Rebuttal Expert Disclosure, at 4 (June 
25,2013).) According to Dr. Heath, pentobarbital is either classified "fast,” “short,” or “intermediate.” 

Pentobarbital is not used as an anesthetic, according to Dr. Heath, because its effects last too long. Rather, pentobarbital is 
commonly used in pill form as a treatment for epilepsy and is also used to induce comas in already unconscious patients. 
Pentobarbital in the doses suggested in Montana's ETM would undoubtedly cause the death of the imnate. 

Dr. Heath has used, in a clinical setting, both pentobarbital and thiopental. Dr. Heath has never heard, prior to this case, any 
reference to pentobarbital being classified as being ultra-fast acting. According to Dr. Heath, the operation of Aiopental and 
pentobarbital is noticeably different. Dr. Heath testified that an administration of thiopental causes a “lights out” effect, where 
a patient is unable to complete the thought that was in their mind upon the administration of the drug. A patient receiving 
thiopental would take one or two breaths before the drug exerted its control over the patient. Heath also opined that an individual 
given pentobarbital would breathe longer, would have various body movements, and would slur words before the pentobarbital 
took effect. Heath testified that a patient given pentobarbital would physically be able to appreciate the accrual of sleepiness 
or unconsciousness, while a patient given thiopental would not. 
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Of significant import to the Court is the manufacturer's insert provided for pentobarbital. (See PL’s Ex. 7, manufacturer’s insert 
for Nembutal Sodium Solution (the manufacturer's name for pentobarbital).) At page one, the insert states “NEMBUTAL 
Sodium is a short-acting barbiturate.” This comports with the classification stated by Dr. Heath. 

Plaintiffs Exhibit 11 contains a compilation of a search engine results completed by Dr. Heath. His research shows that there 
were 28,600 results produced for a description of thiopental as an ultra-short-acting barbiturate. An additional 42 results were 
returned for the search phrase of thiopental being an ultra-fast-acting barbiturate. On the other hand, the search engine reported 
one finding for pentobarbital being an ultra-short-acting barbiturate, and a single finding of pentobarbital being an ultra-fast- 
acting barbiturate. (PL’s Ex. 11, at 3.) 

The State produced the testimony of Dr. R. Lee Evans, a doctor of pharmacy and Dean of Pharmacy at Auburn University. In 
Dr. Evans’ original declaration filed in March 2015 and received into evidence as Plaintiffs Exhibit 9, he is "not aware of the 
origin of the term "ultra-fast acting.” (PL’s Ex. 9, at 6, H 14.) According to Dr. Evans, pentobarbital could be considered short 
acting, and thiopental, ultra-short acting. (Id.) Dr. Evans opined that there is no meaningful difference between pentobarbital 
and thiopental in the time it takes to render a person comatose. (Id., at 7, H 15.) However, Dr. Evans noted that onset of action 
for pentobarbital is under a minute, while for thiopental, the onset of action could be ten to forty seconds. (Id.) 


*4 Until the trial of this action. Dr. Evans had not testified that pentobarbital was an ultra-fast-acting barbiturate, lie did 
so testify at trial. However, the Court struck that conclusion because it did not comport with his prior discovery responses 
or declarations filed with the Court. (See PL’s Exs. 9, 10.) At the trial of this matter. Dr. Evans indicated that the onset of 
pentobarbital was under one minute. However, on December 10, 2012, Dr. Evans indicated “[thiopental is an onset of about 
a half to one minute, duration of a little less than 30 minutes. Pentobarbital is onset three to four minutes with a duration that 
is somewhat longer. That’s the primary difference.” (PL’s Ex. 14, Pardo v. Palmer, Case No. 3;12-cv-1328-J-32JBT (M.D. FI. 
Dec. 10, 2012), Test. Roswell Lee Evans, Jr., at 68).) This testimony stands in stark contrast to what Dr. Evans stated at the 

trial this matter. 

Dr. Evans pointed out that there is no question that pentobarbital is fast acting. For example. Plaintiffs Exhibit 7 — the package 
insert for pentobarbital — indicates that “the onset of action ranges from almost immediate....” (PL’s Ex. 7, at 2.) See also 
Defendant’s Exhibit L, a TOXNET reference which indicates that the onset of thiopental and pentobarbital is “almost immediate. 
(Def.'s Ex. L, at 16.) TOXNET is a collection of databases operated by the National Library of Medicine. See also Defendant s 
Exhibit N, a Drugs.com reference which indicates that the onset of pentobarbital is immediate. (Def.’s Ex. N, at 1.) Thus, there 
is no question that pentobarbital is fast acting. The question remains as to whether it is ultra-fast acting. 

Dr. Evans did cite to references that indicate that if the onset of action of a drug is less than a minute, it can be considered ultra¬ 
fast acting. (See. e.g., PL’s Ex. Q, TOXNET reference, at 12; PL’s Ex. R, Micromedic reference, at 4 (“ultra-fast acting has 
an onset of one minute or less.).) The Court notes that at page 1 of Exhibit R, pentobarbital is listed as being “short acting,” 
not ultra-short acting. 

These references to pentobarbital being ultra-fast acting are consistent with Dr. Heath’s finding some sources refer to 
pentobarbital as being ultra-fast acting. However, that must be compared with the greater weight of authority that indicates that 
pentobarbital is not in the class of drugs considered to be ultra-fast acting. 

Dr. Evans did indicate that, in his opinion, pentobarbital and thiopental are almost identical. Both, in his current opinion, reach 
maximum effect in less than one minute’s time. However, Dr. Evans did acknowledge that thiopental is a little quicker to get 
to the brain because pentobarbital is not as lipid soluble. 

In making its decision, this Court has had to weigh the evidence presented by Dr. Evans versus Dr. Heath. Supporting Dr. 
Heath’s testimony are standard pharmacology for anaesthesiologists text books (PL's Exs. 4,5) and Dr. Heath s own consistent 
testimony. Also supporting Dr. Heath’s position is the significant research that classifies thiopental as being ultra-short acting 
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(ultra-fast acting) and not so classifying pentobarbital, except for a few scattered references. (See PL's Ex. 11.) Also of utmost 
import is the manufacturer's insert for pentobarbital (PL's Ex. 7), which classifies pentobarbital as a short-acting barbiturate. 
Also crucial in this weighing the Court has undertaken is the fact that in the Pardo v. Palmer case, in testimony given not three 
years ago, Dr. Evans testified that pentobarbital's onset of action is three to four minutes as opposed to the less than one minute 
referred to in his testimony in this case. This is not to in any way insinuate that Dr. Evans is not a credible witness. However, it 
is a factor when weighing the evidence which shows by a relatively overwhelming nature that, while pentobarbital may operate 
in a fast nature, it is not ultra-fast as is required to comply with Montana's execution protocol. Thus, through this weighing 
process, this Court concludes that pentobarbital is not an ultra-fast-acting barbiturate. 

*5 From the foregoing Findings of Fact, the Court enters the following: 


CONCLUSIONS OF LAW 

1. Jurisdiction and venue are proper in this Court. 


2. By using the limiting term ‘^iltra” in the phrase “ultra-fast-acting barbiturate” in Montana Code Annotated § 46-19-103(3), 
the legislature limited the State of Montana to using only drugs in the fastest category of barbiturates, namely thiopental, 
methohexital, and thiamylal. Under the express terms of the statute, the State of Montana is not allowed to use the fastest acting 
barbiturate available,” or a “relatively fast-acting barbiturate,” only an “ultra-fast-acting barbiturate,” meaning drugs from the 
fastest class of barbiturates. 


3. Had the legislature intended to give the State of Montana latitude in what drugs to use, it could have used much more general 
language in the statute authorizing execution, as many other states have now done. Pentobarbital cannot properly be classified 
as “ultra-fast-acting,” since there is another class of drugs that is faster. Whether those drugs are currently available is not an 
issue the Court can resolve for the State. The State's remedy is to ask the Legislature to modify the statute to allow the use of 
pentobarbital or other slower acting drugs. 

4. The State of Montana has modified the execution protocol several times during this litigation and has had many opportunities 
to return to the legislature to modify the language which limits the State of Montana to “ultra-fast-acting barbiturates,” but 
has chosen not to. 

5. Courts may not legislate through judicial interpretation of statutes. Albingerv. Harris, 2002 MT 118,1138,310 Mont 274, 
8 P.3d 711 (It is not the province of this court or any other court to assume to legislate by judicial interpretation, and to create 
in favor of any individual or any class of people an exception to the limitation set by the legislature.). A court cannot second- 

guess and substitute its judgment for that of the legislature or insert what has been omitted. * State Bar of Mont. v. Krivec, 193 
Mont. 477,481, 632 P.2d 707, 710 (1981). Indeed, Montana law regarding stamtory' interpretation begins with Montana Code 
Annotated § 1-2-101, which states: [i]n the construction of a statute, the office of the judge is simply to ascertain and declare 
what is in terms or in substance contained therein, not to insert what has been omitted or to omit what has been inserted.” In 
Montana Code Annotated § 46-19-103, the legislature mandates use of an “ultra-fast-acting barbiturate,” and the Department of 
Corrections plan to use a drug which is, without dispute, not classified as an ultra-fast-acting barbiturate. Given these facts, die 
Court must find an impermissible inconsistency between the legislative mandate and the Department of Corrections' exercise 
of that mandate. Scrupulous adherence to statutory mandates is especially important here given the gravity of the death penalty. 

Accord } In re Ohio Execution Protocol Litigation, 840 F. Supp. 2d 1044 (S.D. Ohio 2012). 

From the foregoing Findings of Fact and Conclusions of Law, the Court enters the following: 
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ORDER 

*6 The State of Montana is hereby ENJOINED from using the drug pentobarbital in its lethal injection protocol unless and 
until the statute authorizing lethal injection is modified in conformance with this decision. 

DATED this 6 day of October 2015. 

«signature» 

JEFFREY M, SHERLOCK 

District Court Judge 

pcs: Ronald F. Waterman 

Jim Taylor 

Gregory A. Jackson 

Michael Donahoe 

Timothy C. Fox/C. Mark Fowlcr/Pamela P. Collins/Jonathan M. Krauss, Robert Stutz 


End of DiMrument 
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SOUTH DAKOTA PENITENTIARY 
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October If 2019_^20__ 


Charl» 

Cell No. _Worics 

Desires an Audience with 


„„ 15036 

.No.____ 

Pending 


DARIN YOUNG1 Warden: South Dakota 


State Penitentiary 


Give Reason — Private Business Not Suffident 
As per South D Aota Codifl/^Law 23A-27A-32.1. 1 em hereby 

notltyleg tom that I m^Alected the method of executl^ 

time I was sentenced to death; 



which wai 


3TftTK OF - -^ ” 

ootnti of MINMEBAHA___ 

On October 1, 2019» Charles R. Rhines personally appeared 
before me, whose Identity I proved on the basis of Incarce r¬ 
ation. to be the signer of the a bove docum^t, and he a^ow- 
lodged that he signed it. 



My Co i rmrin"^"" T?Tp-iraBj-- 




OFFICER 
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SECONfi ITTERATION, SUPERCEDES ALL OTHERS NOT SO MARRED. 

SOUTH DAKOTA PENITENTIARY 


KITE - REQUEST SUP 

October 4, 2019 


_ 20 . 


Inmate. 


RHINES, Charles, R. 


No. 


15036 


Cell No*_?I££_ 


Works. 


Pending 


Desires an Audience with 


DARIN YOUNG: Warden: South Dakota 
State penitentiary 


Give Reason — Private Business Not Suflident 
As per South Dakota Codified Law 23A-27A—32,1, I am hereby notify- 


you that I have selected t^jlhethod of execution which was in eff¬ 


ect at the 



enced to death on January 29, 1993. To 
ocol of a Lethal Dose of An Ultra-short Act- 


a Chemical paralytic agent. 


STATE OF SOUTH DAKOTTA 


COUNTY OF MINNEHAHA 


On October 4, 2019, Charles R. Rhlnes personally appeared before 
me, whose Identity I proved on the hahsis of rnf-aT-fct-at-i nn^ be 
the signer of the above document, and he acknowledged that he 
signed it._____—_—___ 


E 




My rnimnission Expires; 7" 


1620-DOC I M-8 


“ TAYLOR YOG - -^ - 


soinw DAKOT/H 


V I 

A^^y Cominfssion Explfes^ 


i OUTN DAKOTA | 

fssion Expifes J2jiLiZ± 
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GT 


GreenbergTraurig 


Caroline J. Heller 
Tel 212.801.2165 
Fax 212.805.9488 
hellerc@gtlaw.coin 


October 15, 2019 

VIA EMAIL AND USPS 


darin.voiina@state,sd.us 

Darin Young 
1600 North Drive 
PO Box 5911 

Sioux Falls, South Dakota 57117 

paiil.swedlunct@state.sd.us 

Paul Swedlund, Esq. 

Assistant Attorney General 
1302 East Highway 14, Suite 1 
Pierre, South Dakota 57501 

Re: Charles Rhines, SDDOC #15036 

Dear Warden Young and Mr. Swedlund: 

We represent Charles Russell Rhines. As you know, on June 25, 2019, Judge Robert Mandel 
issued a warrant of execution for Mr. Rhines for between November 3 and November 9, 2019. 
Pursuant to S.D.C.L. § 23A-27A-32.1, on a Kite-Request Slip dated October 1, 2019 and an 
amended Kite-Request Slip dated October 4, 2019, Mr. Rhines elected to be executed pursuant to 
the manner provided by South Dakota law at the time of his sentence; to wit, “by the intravenous 
administration of a lethal quantity of an ultra-short acting barbiturate in combination with a 
chemical paralytic agent and continuing the application thereof until the convict is pronounced 
dead by a licensed physician according to accepted standards of medical practice.” SL 1984, 
ch 181. 

We write to request that you confirm Mr. Rhines’s request will be honored, and that he will be 
executed by the intravenous administration of an ultra-short-acting barbiturate. We also request 
that you identify which one of the three ultra-short-acting barbiturates will be used to execute Mr. 
Rhines: sodium methohexital; sodium thiamylal, or; sodium thiopental. 

Further, with respect to the ultra-short-acting barbiturate that is identified for use in Mr. Rhines’s 
execution, we request that you provide the following information: (1) whether it was manufactured 
or compounded; (2) if manufactured, the identity of the country, or the State in the United States, 
from whence it was imported/obtained; (3) if compounded, the date on which any compounding 
was performed and whether it was performed by a licensed pharmaceutical company or 
pharmacist; (4) any testing conducted to ensure such drug’s or drugs’ (including the API) potency, 
purity, and integrity, including the tests conducted, the date(s) of same, and the results; (5) whether 
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such testing was performed by a licensed pharmaceutical company, pharmacy, or pharmacist, and 
whether such pharmaceutical company, pharmacy, or pharmacist has been subject to disciplinary 
action or cited for violations of state or federal laws or regulations by either state or federal entities; 
(6) the “beyond use” or “expiration” date of such drug (including the API), and when and how 
such date(s) was/were established; (7) the date on which any API was ordered and received and 
how it was stored during transport and since it has been in DOC’s possession, and; (8) how the 
drug has been stored since the time of compounding or importation. 

We also request that you confirm a licensed physician will be present at Mr. Rhines’s execution to 
pronounce death. 

Please provide this information no later than October 18, 2019 to my email address, 
hellerc@utlaw,com. I look forward to your timely response. 

Sincerely, 

/s/ Caroline J. Heller 
Caroline J. Heller 
Greenberg Traurig, LLP 
200 Park Ave. 

New York, New York 10166 
Telephone (212) 801-2165 
Facsimile (212) 805-9488 
hellerc@gtlaw. com 

cc: Jason Ravnsborg, Esq. (via email and U.S. Mail) 

Charles Rhines (via U.S. Mail) 


Greenberg Traurig, LLP | Attorneys at Law 

Filed: 10/22/2019 3:36 PM CST Minnehaha County, South Dakota 


www.gtLaw.com 

49CIV19-002940 




OFFICE OF ATTORNEY GENERAL 

1302 East Highway 14, Suite 1 
Pierre. South Dakota 57501-8501 

JASON R. RAVNSBORG Phone (605) 773-3215 CHARLES D. McGUIGAN 

ATTORNEY GENERAL Fax (605) 773-4106 CHIEF DEPUTY ATTORNEY GENERAL 

TTY (605) 773-6585 
httor/Zatasdaov 


October 17,2019 


VIA EMAIL AND USPS 


Caroline Heller 
GreenbergTraurig, LLP 
MetLife Building 
200 Park Avenue, 

New York NY 10166 
hellerc a utlaw.com 


Dear Ms. Heller: 

1 am in receipt of your letter regarding Mr. Rhines’ request for execution pursuant to the 
combination of drugs provided by statute at the time of his execution. The DOC will follow the 
law. The ultra-short acting barbiturate the state intends to use is pentobarbital. 

Recent case authorities have quite emphatically and unequivocally stated that “[njeither the 5*, 
14“’ or Amendments afford [inmates] the broad right ‘to know where, how and by whom the 
lethal injection drugs will be manufactured,” as well as ‘the qualifications of the person or 
persons who will manufacture the drugs, and who will place the catheters.” We lions v. Georgia 
Department of Corrections, 754 F.3d 1260, 1267 (1Cir. 2014). Consistent with this authority, 
with regard to your questions related specifically to the pentobarbital: 

(1) The DOC will not disclose whether the drug is “manufactured” or “compounded.” The 
DOC will advise you that the barbiturate is produced for and used by medical 
practitioners in the United States. Obviously, drugs used in the United States must be 
produced in an FDA-approved facility according to accepted GMP. 

(2) The DOC will not disclose the country or state of origin of the drug. 

(3) No drug has yet been compounded and, consistent with past practice, will not be 
compounded until 24 hours prior to the execution. Per DOC practice, compounding is 
performed by qualified persons, as demonstrated by past testing and the efficacy of the 
drugs in the Robert, Moeller and Berget executions. 

(4) The DOC will not disclose testing until after the execution. 

(5) Per DOC practice, all testing is performed by a qualified independent lab. 
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(6) The DOC will not disclose any “beyond use” or “expiration” date of the drugs it intends 
to use as this could identify the source. The DOC will advise you that no drug it intends 
to use is beyond the “beyond use” or “expiration date” set by the manufacturer. 

(7) The DOC will not disclose the date any of its drugs were ordered or received. 

(8) All drugs have at all times been stored in accordance with manufacturer instructions 
while in the DOC’s control. 

Finally, I can confirm for you that a licensed physician will be present at Mr. Rhines’ execution. 



Paul S. Swedlund 
Assistant Attorney General 

PSS/rar 
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STATE OF SOUTH DAKOTA 


IN CIRCUIT COURT 


) 

:SS 

COUNTY OF MINNEHAHA ) SECOND JUDICIAL CIRCUIT 


CHART.es RUSSELL RHINES, 

49CIV. 19-002940 

Plaintiff, 


V. 

THIS IS A CAPITAL CASE 

SOUTH DAKOTA DEPARTMENT OF 
CORRECTIONS, MIKE LEIDHOLT, 
SECRETARY, SOUTH DAKOTA 
DEPARTMENT OF CORRECTIONS, AND 
DARIN YOUNG IN HIS CAPACITY AS 
WARDEN OF THE SOUTH DAKOTA STATE 
PENITENTIARY, 

EXECUTION SET FOR 
BETWEEN NOVEMBER 3, 

2019 AND NOVEMBER 9, 2019 

Defendants. 



REPLY/SUPPLEMENTAL MEMORANDUM OE LAW IN EURTHER 
SUPPORT OF APPLICATION FOR A PRELIMINARY INJUNCTION, 
TEMPORARY RESTRAINING ORDER AND STAY OF EXECUTION 


As this Court identified at the onset of yesterday’s hearing, the ultimate issue in this case 
is whether pentobarbital is an ultra-short-acting barbiturate. Plaintiff Charles Russell Rhines 
(“Rhines”) has demonstrated overwhelmingly that it is not, and no court or medical authority has 
classified pentobarbital as such. The immediate issue here, however, is whether Plaintiff Rhines 
has demonstrated a likelihood that pentobarbital is not an ultra-short-acting barbiturate such that a 
stay of the irreparable is warranted considering the other equitable factors. Given such 
overwhelming demonstration, the Court should answer the immediate issue in the affirmative and 
grant Rhines’ Application for a Preliminary Injunction, Temporary Restraining Order and Stay of 
Execution. 

This brief and supplemental affidavit are submitted pursuant to the Court’s invitation to 
file any additional arguments or information. These supplemental fillings will briefly respond to 






some of the arguments raised in Defendants’ response to Mr. Rhines’s application, as well as 
provide additional information that it critical to this application. 

I. Pentobarbital Is Not an Ultra-Short Actin 2 Barbiturate 

As an initial matter, in reviewing the medical documents and testimony regarding 
barbiturates, the Court should ignore such documents and testimony that relate to the effects of the 
drugs because that is not the issue here. When drafting SDCL § Thk.-Tlk.-'i'l (1984), the legislature 
set forth a specific classification of a barbiturate to be used - those classified as ultra-short-acting. 
The statute did not concern itself the effects of drugs nor did it defer to the South Dakota 
Department of Corrections to choose the drugs and the doses to accomplish the desired effects. 
With no authority classifying pentobarbital as an ultra-short-acting barbiturate and without an 
expert witness to testify to the same. Defendants attempt to create an alternative classification 
system based on the effects of the drugs given certain doses and in certain settings rather than the 
universal classification based on the drugs’ chemical properties. To that end. Defendants carefully 
extract testimony and literature in the context of the effects of barbiturates and not the 
classification. When looking at the evidence on the classification, which is the exercise here, it is 
overwhelmingly true that pentobarbital is not an ultra-short-acting barbiturate. 

As Dr. Craig Stevens testified and explained, barbiturates are classified as either ultra- 
short-acting, short-acting, intermediate-acting, or long-acting, depending upon their chemical 
properties, to wit, how lipid-soluble a particular barbiturate is. He is not aware of any peer 
reviewed articles or medical literature that has ever classified pentobarbital as an ultra-short-acting 
barbiturate. He testified that in his expert opinion, pentobarbital is not an ultra-short-acting 
barbiturate. His opinion is consistent with authoritative medical texts and articles. See, e.g., Linda 
Lilley, et ah. Pharmacology and the Nursing Process 189 (9th ed. 2020) (including classification 
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chart listing thiopental as ultrashort-acting barbiturate and pentobarbital as short-acting 
barbiturate); PHARMACOLOGY 111 fig. 9.7 (Richard A. Harvey & Pamela C. Champe eds.) 
(4th ed. 2009) (classifying pentobarbital as short-acting and thiopental as ultra-short-acting); Carl 
Burtis et al., Tietz Textbook of Clinical Chemistry and Molecular Diagnostics 1325-26 & Table 
34.10 (4th ed. 2006) (identifying thiopental as ultrashort-acting barbiturate and pentobarbital as 
short-acting barbiturate); Francisco Lopez-Munoz, et al.. The History of Barbiturates a Century 
After Their Clinical Introduction, NEUROPSYCHIATRIC DISEASE AND TREATMENT, Vol. 
1(4), 329-43, Table 3 (Dec. 2005) (reproducing table from 1983 classifying pentobarbital as short¬ 
acting and thiopental as ultrashort-acting); see also 1 Lawyers’ Guide to Medical Proof § 106.02 
(2019) (classifying ultrashort-acting barbiturates “in current medical use” as methohexital, 
thiamylal, and thiopental, and classifying pentobarbital among the short-acting and intermediate¬ 
acting barbiturates); 9 Attorneys Textbook of Medicine (Third Edition) P. 51.10 (2019) 
(classifying ultrashort-acting barbiturates as thiopental, thiamylal and methohexital); 12-256-9A 
Courtroom Medicine Series: Psychic Injuries § 9A.50 (“Ultra-short-acting barbiturates include 
thiopental (half-life of 6 to 46 hours; Schedule III) and methohexital (1 to 2 hours; Schedule IV); 
the short-acting group includes pentobarbital (Nembutol; 15 to 48 hours; Schedule II; III)....”). 

The affidavit of Dr. Antiognini, submitted by the Defendants, does not contradict this.^ 
Rather than arguing against the universally-accepted classification of pentobarbital. Dr. Antiognini 
focuses on the “desired clinical effect (e.g. unconsciousness)” of pentobarbital compared to other 
drugs at different doses. See Ex. D to Antiognini affidavit. In other words. Dr. Antiognini cannot 


' If Defendants submit a supplemental affidavit from Dr. Antognini that states that pentobarbital has been 
classified as an ultra-short-acting barbiturate, this Court should grant the motion for an injunction to allow counsel for 
Mr. Rhines to depose Dr. Antiognini. The crux of the complaint and motion are whether pentobarbital is classified as 
an ultra-short-acting barbiturate, and if Dr. Antiognini did not testify to that in his first affidavit, counsel for Mr. 
Rhines is entitled to test any newly formed opinion. 
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argue against the chemical properties of pentobarbital, namely its lipid-solubility, that prevent it 
from being classified as ultra-short-acting and, instead, argues a position not contemplated by 
SDCL § 23A-27A-32 (1984) - that, if the warden gets the dose right, it will have the effect of 
unconsciousness at the same rate as an ultra-fast-acting barbiturate. 

Based on their carefully extracted phrases from medical literature and expert testimony, 
defendants attempt to create a narrative that medical minds can differ on the chemical properties 
of barbiturates and the classifications based thereon, particularly, anesthesiologists. To the 
contrary, the Court in Smith v. Montana, No. BDV-2008-303, 2015 WL 5827252, at *1 (Mont. 
Dist. Ct. Lewis and Clark County Oct. 6, 2015), cites Margaret Wood and Alistair J.J. Wood’s 
text, “DRUGS AND ANESTHESIA PHARMACOLOGY FOR ANESTHESIOLOGISTS” (2d. 
ed.,Williams & Wilkins 1989), in support of the statement that “[bjarbiturates are traditionally 
classified as long-acting (phenobarbital), medium-acting (such as pentobarbital), short-acting 
(secobarbital), and ultra-short-acting (thiopental).” Smith, 2015 WL 5827252, at *2. In their 
response. Defendants cited an article on neurosurgical anesthesia to support their argument, see 
Response Mot. Prelim. Inj. 14, but that article itself recognizes that pentobarbital is not an ultra- 
short-acting barbiturate: “[LJittle is known about the hemodynamic effects of pentobarbital in 
humans, at least when given in the doses needed for neurosurgical purposes. This contrasts with 
the large body of data concerning the effects of the ultrashort-acting anesthetic barbiturates such 
as thiopental.”). Todd, Drummond and Sang, Hemodynamic Effects of High Dose Pentobarbital: 
Studies in Elective Neurosurgical Patients, 20 NEUROSURGERY 559 (1987) (emphasis added). 

Other authorities specific to the field of anesthesiology and outside the field of 
pharmacology likewise classify pentobarbital as a short-acting barbiturate. See, e.g., Helen Lamb, 
The barbiturates: with particular reference to their use in anesthesia. Bulletin of the American 
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Association of Nurse Anesthetists. 1943;12(4): 228-29 (identifying pentobarbital as a barbiturate 
“of moderate duration” while identifying evipal, pentothal, and thio-ethymal as “ultra-short-acting 
barbiturates”); Torben Seear, Pentobarbital Anesthesia in Labor, M.D. American Journal Of 
Obstetrics And Gynecology, Vol. 99, Issue 7, p. 955 (Dec. 1967) (“Pentobarbital is a short¬ 
acting, but not ultrashort-acting barbiturate.”); Peter D. Bryson, Comprehensive Review in 
Toxicology for Emergency Clinicians 464 (3d. ed. 2018) (classifying Pentobarbital in the “Short - 
and Intermediate-acting” Barbiturate classification as opposed to the “Ultrashort-acting” 
classification); Sandra J. Cunningham & Waseem Hafeez, “Procedural Sedation and Pain 
Management Techniques,” Textbook of Pediatric Emergency Procedures 423 (Christopher King 
& Fred M. Henretig eds., 2d ed. 2008) (identifying pentobarbital as “a short-acting barbiturate,” 
as opposed to methohexital which is an “ultrashort-acting barbiturate”). 

Further, manufacturers of pentobarbital refer to it as a short-acting barbiturate. Not only 
does the FDA-approved branded manufacturer’s insert for Nembutal Sodium Solution, which is 
the manufacturer’s name for pentobarbital, state: “NEMBUTAL Sodium is a short-acting 
barbiturate,” (Fritz Exh. 4), but the manufacturers for generic pentobarbital, Sagent and Leucadia, 
similarly state that pentobarbital is a short-acting barbiturate. See 

https://www.sagentpharma.com/wp-content/uploads/2017/ll/Pentobarbital_PI-Revised.pdf; 
http://leucadiapharma.eom/wp-content/uploads/2018/02/Pentobarbital_PI_Art_Clean.pdf. 

The State repeatedly mischaracterizes testimony on the classification of barbiturates from 
a different expert. Dr. Mark Heath, in different litigation. Dr. Heath’s testimony supports Rhines’s 
position. Dr. Heath used the terms “ultra-short” and “ultra-fast” interchangeably, and he 
consistently referred to that category of barbiturates in '"contrast” with pentobarbital. Compare 
State’s Exhibit 8 at transcript page 21-22 (“I’ll just start by comparing ultra-short and ultra-fast- 


5 



acting barbiturates which will enter the brain very quickly in a matter of tenths of seconds, and 
will also leave the brain very quickly .... and those drugs would be the class of drug would be 
thiopental, for example, and another would be a drug called methohexital.”), with id. at transcript 
page 22 (“5y contrast, pentobarbital is slower to take effect and lasts for longer.” (emphasis 
added)). The State pulls quotations out of context, but even these quotations never establish that 
this different expert classified pentobarbital as “ultra-short-acting.” See, e.g., State’s Exhibit 11 at 
transcript page 90 (explaining that the line dividing ultrafast from fast-acting barbiturates “is really 

a molecular line.[Molecular] modifications have created a class unto itself.”). The State goes 

so far as to repeatedly cite the expert’s testimony in Smith, the very premise of which was that 
pentobarbital is not an ultra-short-acting barbiturate. Thus, that there are “different ways” to 
classify barbiturates does not change that Dr. Heath never placed pentobarbital in any sort of “ultra- 
short” or “ultra-fast” category. See State’s Exhibit 8 at transcript page 21. 

Consistent with this evidence, numerous cases have recognized that pentobarbital is not a 
short-acting barbiturate. See McGehee v. Texas Dep’t of Criminal Justice, No. MC H-18-1546, 
2018 WL 3996956, at *2 (S.D. Tex. Aug. 21, 2018) (“Testimony in other cases has established 
that pentobarbital is ‘not classified as an ultra-short-acting barbiturate.’ Mann v. Palmer, 713 E.3d 
1306, 1313 (11th Cir. 2013).”); Bible v. Davis, No. 4:18-CV-1893, 2018 WL 3068804, at *1 (S.D. 
Tex. June 21, 2018) (“Pentobarbital is an intermediate-acting barbiturate”) (internal quotation 
omitted), affd, 739 E. App’x 766 (5th Cir. 2018); West v. Schofield, 519 S.W.3d 550, 553 (Tenn. 
2017) (stating that pentobarbital is “described in [Tennessee’s execution] Protocol as ‘an 
intermediate-acting barbiturate’”) (internal brackets omitted); Grayson v. Warden, Comm'r, 
Alabama DOC, 869 F.3d 1204, 1210 (11th Cir. 2017) (describing “pentobarbital, [as] a short¬ 
acting barbiturate sedative”) (internal quotation marks omitted); West v. Warden, Comm'r, 
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Alabama DOC, 869 F.3d 1289, 1292 (11th Cir. 2017) (describing “pentobarbital, [as] a short¬ 
acting barbiturate sedative”) (internal quotation marks omitted); Whitaker v. Livingston, No. CV 
H-13-2901, 2016 WL 3199532, at *1 (S.D. Tex. June 6, 2016) (“Pentobarbital is an intermediate¬ 
acting barbiturate.”), aff'd sub nom. Whitaker v. Collier, 862 F.3d 490 (5th Cir. 2017); Smith v. 
Montana, No. BDV-2008-303, 2015 WL 5827252, *2 (Oct. 6, 2015) (“Barbiturates are 
traditionally classified as long-acting (phenobarbital), medium-acting (such as pentobarbital), 
short-acting (secobarbital), and ultra-short-acting (thiopental).”) (Exh. A to the CompL); Williams 
V. Com., Dep’t ofCorr., No. 353 M.D. 2014, 2015 WL 6474764, at *5 (Pa. Commw. Ct. Oct. 15, 
2015) (considering challenge to inclusion of pentobarbital in execution protocol under statute 
requiring execution with “an ultrashort-acting barbiturate” and “chemical paralytic agents” and 
concluding: “taking Petitioners’ allegation that pentobarbital and potassium chloride are neither 
ultrashort-acting barbiturates nor chemical paralytic agents as true. Petitioners have stated a claim 
that the Protocol violates the statute.”); Trottie v. Livingston, No. CV 4:14-2550, 2014 WL 
12527181, at *2 (S.D. Tex. Sept. 5, 2014) (“pentobarbital ... is an intermediate-acting 
barbiturate.”) (internal quotation omitted); Arthur v. Thomas, 974 F. Supp. 2d 1340, 1345 (M.D. 
Ala. 2013) (“Sodium thiopental is classified as an ‘ultra-short acting barbiturate,’ while 
pentobarbital is an ‘intermediate-acting barbiturate.’ As these classifications indicate, sodium 
thiopental has an extremely rapid onset of effect and subsequent recovery, while pentobarbital is 
slower and longer-acting.”); Arthur v. Thomas, 674 F.3d 1257, 1274 (11th Cir. 2012) (“sodium 
thiopental is ‘ultrashort-acting,’ while pentobarbital is ‘intermediate-acting’”) (internal quotation 
and citation omitted); Powell v. Thomas, 643 F.3d 1300,1304 (11th Cir. 2011) (“sodium thiopental 
is ‘ultrashort-acting,’ while pentobarbital is ‘intermediate-acting’”) (internal quotation and citation 
omitted); In re Jacoby Airplane Crash Litig., No. CIV.99-6073 (HAA), 2007 WL 5037683, at *22 
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(D.N.J. Aug. 27, 2007) (“The ultrashort-acting barbiturates produce anesthesia within about one 
minute after intravenous administration.... Barbiturate abusers prefer the Schedule II short-acting 
and intermediate-acting barbiturates that include amobarbital (Amyta®), pentobarbital 
(Nembutal®), secobarbital (Seconal®), and Tuinal (an amobarbital/secobarbital combination 
product).”) (internal quotation and citation omitted). Nearly all of these cases arose in the lethal 
injection context thus belying Defendants’ suggestion that pentobarbital’s classification changes 
to ultra-short-acting when it is used in lethal doses for execution. 

Defendants cite cases in their response that, they claim, state that there is no difference 
between sodium thiopental and pentobarbital. As described during the hearing, those cases arose 
in the context of Eighth Amendment challenges focused on various execution protocols’ likelihood 
to produce unnecessary suffering, not one of them states that pentobarbital is classified as an ultra- 
short-acting barbiturate, the only issue before this Court. In fact, undersigned counsel is aware of 
no case that identifies pentobarbital as an ultra-short-acting barbiturate. 

The plain language of the statute at issue here is clear. Just as the Court held in the Smith 
case, had the legislature intended to give the State of South Dakota latitude in what drugs to use, 
it could have used much more general language in the statute authorizing execution. Instead of 
“ultra-short-acting barbiturate” the legislature could have said “barbiturates in doses that have the 
effect of ultra-short-acting barbiturates.” Courts may not legislate through judicial interpretation 
of statutes and the Court should not second-guess and substitute its judgment for that of the 
legislature, or insert what the legislature omitted. 
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II. As a Matter of Law, This Action Was Timely Brought And The Application 
Should Not Be Denied on the Basis of Defendants’ Equitable Interest in Having 
Rhines Executed Next Week. 

This action was not ripe until weeks ago and was timely brought within the time-frame set 
forth in SDCL § 23A-27A-32.1. That fact that Rhines was sentenced many years ago or the fact 
that he has litigated different rights previously over the years is of no consequence here. What 
matters here is that this action was not ripe until Rhines was informed that the DOC would be 
using pentobarbital and that he brought it more than seven days prior to his scheduled week of 
execution. 

Whether an issue could have been properly litigated in an earlier action requires 
consideration of whether the issue actually had been ripe for determination at the time of that 
earlier action. See State v. Hammerquist, 67 S.D. 417, 293 N.W. 539, 541 (S.D. 1940) (declining 
to apply res judicata, noting “[a]t the time of hearing and decision resulting in the order, that which 
was originally conditional had ripened into an order setting the state's judgment aside” (emphasis 
added)); Danforth v. City of Yankton, 25 N.W.2d 50 (S.D. 1946) (“The case was submitted upon 
the assumption that there existed a controversy properly determinable under the Declaratory 
Judgment Law. If there was an absence of jurisdiction in the trial court to consider the questions 
presented, the declarations are advisory only and would not be res judicata.”). 

Ripeness involves the timing of judicial review and the principle that the judicial machinery 
should be conserved for problems that are real and present, not squandered on problems that are 
abstract, hypothetical, or remote. Steinmetz v. State, DOC Star Academy, 756 N.W.2d 392, 399 
(S.D. 2008). Courts should not render advisory opinions or decide theoretical questions when the 
future shows no indication of the invasion of a right. M; Boover v. South Dakota Bd. Of 
Accountancy, 526 N.W.2d 747, 750 (SD 1995). 
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Here, Mr. Rhines could not have properly raised this issue in any prior litigation. Prior 
litigation focused on whether the 2007 statutory amendments and the August 2011 protocol 
complied with the Eighth Amendment standards as set forth by the United States Supreme Court 
in Baze v. Rees, 533 U.S. 35 (2008). See Feb. 27, 2013, Op., Trimble, J.at 8. Judge Trimble 
determined that the protocol was sufficiently similar to Baze that it was constitutional on its face, 
id. at 10-12, and that South Dakota would implement its protocol in a constitutional manner. Id. 
at 12-18. 

There were no facts or issues relating to the statute in effect at the time of Mr. Rhines’s 
sentencing or the use of an ultra-short-acting barbiturate. And for good reason. In 2011, there was 
no reason to believe that the State would not abide by the statutory requirement that, if elected, the 
state would deliver a lethal dose of an ultra-short acting barbiturate and chemical paralytic agent. 
The State possessed sodium thiopental, an ultra-short-acting barbiturate, and there was no reason 
to believe that the State would not use that drug in compliance with the statutory mandate. 

Thus, at the time of the prior litigation, there was no concern that the State would choose to 
disregard the statutory mandate. The issues became ripe on October 17, 2019, when, in response 
to Mr. Rhines’s election within the statutory timeline and under an active warrant, the State 
announced that it would use pentobarbital instead of the mandated ultra-short-acting barbiturate. 
Prior to that date, any issue concerning the use of pentobarbital in place of an ultra-short-acting 
barbiturate would have been speculative, abstract, and remote, and not the subject of judicial 
review. Res judicata does not apply. 
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Dated this 30* day of October, 2019. 


BALLARD SPAHR LLP 


By: /s/ Daniel R. Fritz _ 

Daniel R. Fritz (2390) 

Timothy R. Rahn (4871) 

101 South Reid Street, Suite 302 
Sioux Falls, SD 57103 
Telephone: (605) 978-5200 

Email: fritzd@ballardspahr.com 
rahnt@ballardspahr.com 
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STATE OF SOUTH DAKOTA 
COUNTY OF MINNEHAHA 


) 

:SS 

) 


IN CIRCUIT COURT 
SECOND JUDICIAL CIRCUIT 


1 

CHARLES RUSSELL RHINES, 

CIV. \9-OoZ^^O 

Plaintiff, 


V. 

THIS IS A CAPITAL CASE 

SOUTH DAKOTA DEPARTMENT OF 
CORRECTIONS, MIKE LEIDHOLT, 
SECRETARY, SOUTH DAKOTA 
DEPARTMENT OF CORRECTIONS, AND 
DARIN YOUNG IN HIS CAPACITY AS 
WARDEN OF THE SOUTH DAKOTA STATE 
PENITENTIARY, 

EXECUTION SET FOR 
BETWEEN NOVEMBER 3, 

2019 AND NOVEMBER 9,2019 

Defendants. 



AFFIDAVIT OF DANIEL R. FRITZ 

STATE OF SOUTH DAKOTA ) 

:SS 

COUNTY OF MINNEHAHA ) 

Daniel R. Fritz, being first duly sworn on oath, states and alleges as follows: 

1. I am an attorney for Plaintiff Charles Russell Rhines in the above-captioned case, and I 
have knowledge of the matters herein. 

2. Attached hereto as Exhibit 1 is a true and correct copy of selected pages from 1 Lawyers’ 

Guide to Medical Proof § 106.02 (2019). 

3. Attached hereto as Exhibit 2 is a true and correct copy of selected pages from 9 Attorneys 


Textbook of Medicine (Third Edition) P. 51.10 (2019). 

4. Attached hereto as Exhibit 3 is a true and correct copy of selected pages from Peter D. 
Bryson, Comprehensive Review in Toxicology for Emergency Clinicians (3d. ed. 2018). 



5. Attached hereto as Exhibit 4 is a true and correct copy of selected pages from Francisco 

Lopez-Mufioz, et al.. The History of Barbiturates a Century After Their Clinical 
Introduction, NEUROPSYCHIATRIC DISEASE AND TREATMENT, Vol. 1(4) (Dec. 
2005). 

6. Attached hereto as Exhibit 5 is a true and correct copy of selected pages from Torben 

Seear, Pentobarbital Anesthesia in Labor, M.D. AMERICAN JOURNAL OF 
OBSTETRICS AND GYNECOLOGY, Vol. 99, Issue 7 (Dec. 1967). 

7. Attached hereto as Exhibit 6 is a true and correct copy of selected pages from Linda Lilley, 

et al.. Pharmacology and the Nursing Process (9th ed. 2020). 

8. Attached hereto as Exhibit 7 is a true and correct copy of selected pages from 

PHARMACOLOGY (Richard A. Harvey & Pamela C. Champe eds.) (4th ed. 2009). 

9. Attached hereto as Exhibit 8 is a true and correct copy of selected pages from Sandra J. 

Cunningham & Waseem Hafeez, “Procedural Sedation and Pain Management 
Techniques,” Textbook of Pediatric Emergency Procedures 423 (Christopher King & 

Fred M. Henretig eds., 2d ed. 2008). 

10. Attached hereto as Exhibit 9 is a true and correct copy of selected pages from Carl Burtis 
et al., Tietz Textbook of Clinical Chemistry and Molecular Diagnostics 1325-26 & Table 
34.10 (4th ed. 2006). 

11. Attached hereto as Exhibit 10 is a true and correct copy of selected pages from 
Subcommittee on Anesthesia of National Research Council, Fundamentals of Anesthesia: 
An Outline 38 (American Medical Association Press 1942). 

Dated this 30th day of October 2019. 
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Subscribed and sworn to before me this 30th day of October, 2019. 
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EXHIBIT 1 



1 LAWYERS’ GUIDE TO MEDICAL PROOFS 106.02 

LA WYERS' GUIDE TO MEDICAL PROOF > PART 1 HOW THE LA WYER MUST LOOK A T 
MEDICINE: A BASIC ORIENTATION > CHAPTER 106 Pharmaceutical Drugs and Medical Devices 


§106.02 Glossary of Prescription and Non-Prescription Drugs 


-A- 

Abacavir Sulfate. The FDA approved this drug in September 2008. It sold under the trademark Ziagen®, and is 
used in combination with other antiretroviral medications to treat HIV-1 infection. Abacavir Sulfate belongs to the 
class of drugs known as nucleoside reverse transcriptase inhibitors. The following reactions may indicate allergy or 
hypersensitivity to Abacavir Sulfate: skin rash, fever, nausea, vomiting, diarrhea, severe fatigue, severe achiness, 
sore throat, dyspnea, cough, pharyngitis or shortness of breath. If these symptoms are ignored, more severe 
symptoms may follow sometimes within hours, including life-threatening low blood pressure and death. This drug 
can also cause a condition called lactic acidosis, which, together with an enlarged liver, can be fatal. Because 
resistance to the HIV virus can occur quickly with single-drug treatment, Abacavir should be taken in combination 
with other antiretroviral medications and should never be taken alone to treat HIV. 

Acetaminophen. Acetaminophen (N-acetyl-p-aminophenol; APAP; paracetamol) was clinically introduced in 1955 
and has since become the most widely used over-the-counter analgesic-antipyretic in the United States. The drug is 
indicated for a wide variety of arthritic and rheumatic conditions involving musculoskeletal pain, as well as other 
painful disorders such as headaches and menstrual cramps. Acetaminophen is also recommended for the 
discomfort, common cold fevers, and other viral infections. 

Lay people commonly underestimate acetaminophen’s toxicity. For decades the drug was thought rarely to produce 
any side effects except for liver toxicity in patients who take excessive doses for an extended period of time. In 
2001, however, researchers at the University of Texas Southwestern Medical Center in Dallas released a report 
suggesting that overdoses of acetaminophen could pose a greater risk of liver failure than several other prescription 
drugs that were removed from the market due to rates of liver toxicity. 

Many consumers are unaware that many prescribed and over-the-counter medications contain some amount of 
acetaminophen thereby increasing the risk of accidental overconsumption of the drug. In March 2014, in effort to 
reduce the risks of inadvertent acetaminophen overdose, the FDA issued Federal Register notices that formally 
withdrew applications for all prescription drugs containing more than 325mg of acetaminophen per tablet, capsule, 
or other dosage unit. Manufacturers of previously approved products that contain more than 325mg discontinued 
marketing for those products while any pending applications for approval were voluntarily withdrawn in compliance 
with the FDA’s request (FDA, 2014). 

Acetaminophen with Codeine, Hydrocodone, Propoxyphene, or Oxycodone. Acetaminophen (e.g., Tylenol®) 
with codeine is used to treat mild to severe pain. Some of the side effects are constipation, nausea, drowsiness, 
anxiety, difficulty breathing, palpitations, rash, fever and sore throat, unusual bleeding or bruising and jaundice. 
Extreme drowsiness may result if taken with alcohol, antihistamines, barbiturates. Benzodiazepine tranquilizers, or 
tricyclic antidepressants. Liver damage may occur when taken with anticonvulsant drugs, barbiturates, and alcohol. 
Some individuals self-administer of acetaminophen with codeine to get “high.” The product, therefore, should be 
kept away from individuals that have a history of substance abuse. 

Acetazoiamide. This drug, sold under the trade names Diamox® and Sequels®, is used to treat glaucoma, 
epilepsy and edema. Its major side effects may include back pain, black tarry stools, blurred vision, convulsions, 
difficulty urinating, fever, rash, jaundice or unusual bleeding or bruising, upset stomach, vomiting, and loss of 
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occur in elderly patients. Occasional hypersensitivity reactions have been observed, especially skin rashes which in 
some instances progressed to exfoliation. 

Azathioprine (Azasan, Imuran). Patients are prescribed Azathioprine to protect against rejection of transplanted 
organs and to treat severe, active rheumatoid arthritis and other immunologic diseases. Possible adverse reactions 
include rapid heart rate, sudden fever, muscle or joint pain, cough, shortness of breath, infection or low blood count 
causing fever and chills, back pain, cough, painful urination, anemia, vomiting, appetite loss, jaundice, low platelet 
count causing bleeding or bruising, tarry or black stools, bloody urine, red spots under the skin, severe abdominal 
pain and mouth sores. 

Use of azathioprine with other drugs may have severe consequences, especially allopurinol (increasing 
azathioprine activity), clozapine (potentially causing a toxic effect on bone marrow), tiopronin (increasing the risk of 
toxicity to bone marrow), immunosuppressants (increasing the risk of infection or malignancies), and vaccines 
(potentially decreasing effectiveness of vaccine or cause the disease itself). 

Azathioprine may increase the risk of developing certain types of cancer, especially skin cancer and lymphoma 
(cancer that begins in the cells that fight infection). In kidney transplant patients, there may be a higher risk of 
developing cancer even for patients who do not take azathioprine. Azathioprine can cause a decrease in the 
number of blood cells in the bone marrow, which may cause serious or life-threatening infections. That risk is 
highest in patients who have a genetic (inherited) risk factor. 

Azithromycin (Zithromax, Zmax). Azithromycin is an antibiotic used for respiratory tract infections and sexually 
transmitted diseases. Its major side effects include fever, palpitations, rash, swelling of the neck or face, jaundice, 
and shortness of breath. Azithromycin interacts with aminophylline, theophylline, carbamazepine, cyclosporin, 
phenytoin, digoxin, triazolam, phenobarbital, ergotamine, dihydroergotamine and blood thinners. Use with antacids 
decreases its effectiveness. 

A 2012 study reported an increased number of cardiovascular-related deaths as well as an increased risk of death 
from unknown causes among individuals that were treated with a 5-day course of azithromycin (Zithromax) 
compared to individuals treated with amoxicillin or ciprofloxacin (Ray, et al., 2012). 

-B- 

Balsalazide (Colazal). The FDA approved Balsalazide in July 2000 under the brand name Colazal®. Balsalazide, 
is used to treat ulcerative colitis, a condition in which the bowel is inflamed. Balsalazide is an anti-inflammatory 
drug. It is converted in the body to mesalamine and works by reducing bowel inflammation, diarrhea, rectal 
bleeding, and stomach pain. 

Side effects from balsalazide can occur such as: headache, abdominal pain, upset stomach, diarrhea, vomiting, 
joint pain, difficulty falling or staying asleep, tiredness, gas, runny nose, muscle or back pain, coughing, loss of 
appetite, urinary tract infection, constipation, or dry mouth. More serious side effects include yellowing of skin or 
eyes, dark urine, stomach bloating or swelling, increased diarrhea, rectal bleeding, fever, sore throat, or flu-like 
symptoms. 

Barbiturates. Barbiturates are a class of drugs prescribed in low doses to reduce anxiety, nervous tension, or to 
aid sleep. Barbiturates produce a wide spectrum of central nervous system depression, from mild sedation to coma, 
and have been used as sedatives, hypnotics, anesthetics, and anticonvulsants. The primary differences among 
many of these products are how fast they produce an effect and how long those effects last. Barbiturates are 
classified as ultrashort, short, intermediate, and long acting. Higher dosages are used to reduce the likelihood of 
seizures in persons with epilepsy. An overdose of barbiturates may cause deep sleep, difficulty breathing, coma 
and weak pulse. 

In rare cases, barbiturates may cause agitation, slow heartbeat, difficulty breathing, jaundice, and chest pain. Other 
more common side effects include unexplained bleeding or bruising, dizziness, drowsiness, “hangover,” rash or 
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hives on face or lip and eyeiid sweiiing, sore throat, fever, depression, confusion, diarrhea, nausea, vomiting, joint 
or muscie pain, siurred speech, haiiucinations and headache. 

The uitrashort-acting barbiturates produce anesthesia within about one minute after intravenous administration. 
Those in current medicai use are the Scheduie iV drug methohexitai (Brevitai®), and the Scheduie ili drugs 
thiamyiai (Suritai®) and thiopentai (Pentothai®). Barbiturate abusers prefer the Scheduie il short-acting and 
intermediate-acting barbiturates that inciude amobarbital (Amytal®), pentobarbital (Nembutal®), secobarbital 
(Seconal®), and Tuinal (an amobarbital/secobarbital combination product). Other short and intermediate-acting 
barbiturates are in Schedule III and include butalbital (Fiorinal®), butabarbital (Butisol®), talbutal (Lotusate®), and 
aprobarbital (Alurate®). After oral administration, the onset of action is from 15 to 40 minutes, and the effects last 
up to six hours. These drugs are primarily used for insomnia and preoperative sedation. Veterinarians use 
pentobarbital for anesthesia and euthanasia. 

Long-acting barbiturates include phenobarbital (Luminal®) and mephobarbital (Mebaral®), both of which are in 
Schedule IV. Effects of these drugs are realized in about one hour and last for about 12 hours, and are used 
primarily for daytime sedation and the treatment of seizure disorders. 

Belladonna. Belladonna is used to reduce spasms of the digestive system, bladder and urethra. Possible adverse 
reactions or side effects include confusion, delirium, rapid heartbeat, nausea, vomiting, decreased sweating, 
constipation, rash or hives, eye pain, blurred vision and lightheadedness. 

Use with other drugs may increase or decrease the effectiveness of belladonna. Although widely regarded as 
unsafe, belladonna is used as a sedative, to stop bronchial spasms in asthma and whooping cough, and as a cold 
and hay fever remedy. It is also used for Parkinson’s disease, colic, motion sickness, and as a painkiller. 

Benazepril (Lotensin®). Benazepril (Lotensin®) is an angiotensin-converting enzyme (ACE) inhibitor designed to 
treat high blood pressure. The drug may be contraindicated in patients who are allergic to other ACE inhibitors, as 
well as patients who have: (1) kidney disease (or who are on dialysis); (2) liver disease; (3) heart disease or 
congestive heart failure; (4) diabetes; or (5) a connective tissue disease such as Marfan syndrome, Sjogren’s 
syndrome, lupus, scleroderma, or rheumatoid arthritis. 

Also, patients should not use this medication without informing their physician if they are pregnant or planning to get 
pregnant, since the drug can cause birth defects if taken during pregnancy. It can also pass into breast milk and 
may harm a nursing baby. 

Benzodiazepines. Benzodiazepines are a class of drugs used to treat seizure disorders, muscle spasms, 
nervousness and tension. They may also be prescribed for insomnia. Overdose may result in stupor or coma. 
Normal doses have side effects that include slow heartbeat, breathing difficulty, hallucinations, confusion, 
depression, irritability, rash, itchiness, vision changes, dry mouth, sore throat, fever, chills, vivid dreams, behavior 
changes, abdominal pain and headache. Use of Benzodiazepines in conjunction with other drugs may increase the 
effects of other drugs, possibly with dangerous results. For example, use with tranquilizers increases the 
tranquilizer’s effect and may dangerously slow down the heartbeat. Use with other anticonvulsants may change the 
type and severity of seizure activity. 

Short-acting benzodiazepines are generally used for patients with sleep-onset insomnia (difficulty falling asleep) 
without daytime anxiety. Shorter-acting benzodiazepines used to manage insomnia include estazolam (ProSom®), 
flurazepam (Dalmane®), temazepam (Restoril®), and triazolam (Halcion®). Midazolam (Versed®), a short-acting 
benzodiazepine, is utilized for sedation, anxiety, and amnesia in critical care settings and prior to anesthesia. It is 
available in the United States as an injectable preparation and as a syrup (primarily for pediatric patients). 

Benzodiazepines with a longer duration of action are utilized to treat insomnia in patients with daytime anxiety. 
These benzodiazepines include alprazolam (Xanax®), chlordiazepoxide (Librium®), clorazepate (Tranxene®), 
diazepam (Valium®, halazepam (Paxipam®), lorazepam (Ativan®), oxazepam (Serax®), prazepam (Centrex®), 
and quazepam (Doral®). Clonazepam (Klonopin®), diazepam, and clorazepate are also used as anticonvulsants. 
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IT 58.10 GENERAL ANESTHESIA 


In providing general anesthesia during a surgical procedure the anesthesiologist is responsible for rendering 
the patient unconscious and relieving pain. In addition, an important function of the anesthesiologist is to 
maintain the patient’s hemodynamic stability. 

General anesthesia involves not only a loss of consciousness but also produces amnesia for the procedure. 
Either intravenous or inhalation agents can be used for general anesthesia. Often intravenous agents are used 
for induction of anesthesia because they act very quickly and inhalation agents are used for maintaining 
anesthesia because they provide better control of the depth of unconsciousness. 

Injections of muscle relaxants may be given in order to relax the patient’s skeletal muscles which is 
advantageous in many types of surgical procedures. Also, if a patient needs to be intubated a muscle relaxant 
is given to facilitate the procedure. Because muscle relaxants paralyze the respiratory muscles, it is critical that 
before such an agent is given the anesthesiologist is certain that the patient can be adequately ventilated. 

During surgery the patient may breathe spontaneously, be assisted with breathing, or have breathing 
controlled. Breathing can take place either through a mask or an endotracheal (placed inside the trachea) tube. 
If lengthy controlled breathing is required an endotracheal tube is used and the patient is ventilated 
mechanically. (See Figure 58-1.) 

During anesthesia induction and while under anesthesia the patient is carefully monitored. Standards for 
intraoperative monitoring have been set by the American Society of Anesthesiologists (ASA). One standard 
requires that when general anesthesia is used someone qualified in anesthesia must be present in the 
operating room at all times. Another standard requires that a continual evaluation be made of the patient’s 
oxygenation, ventilation, circulation and temperature. 

It is extremely difficult to assess the risk of death associated with anesthesia. It is known that the risk is very 
small, perhaps 1 in 100,000 for a healthy person. The overall mortality appears to be between 1 in 10,000 and 
1 in 20,000 (Berthoud and Reilly, 1992). Over the last several decades as improvements in various aspects of 
anesthesia have occurred the risks have decreased considerably. It is likewise very difficult to assess the risk of 
serious morbid events associated with anesthesia but such risks are believed to also be very small. On the 
other hand, potentially serious events requiring intervention by the anesthesiologist do occur. 

Although one of the main purposes of general anesthesia is to induce a state of unconsciousness, patients 
have reported that they were actually aware of what was happening during surgery. In one study of this 
phenomenon, 26 patients who reported awareness during surgery under general anesthesia were 
systematically interviewed (Moerman, et al., 1993). The most frequently reported memories were auditory 
perceptions and the sense of being paralyzed. Many of the patients also reported feeling pain. Feelings of 
anxiety, panic, powerlessness and helplessness were also commonly reported. Seventy percent of the patients 
said they had had unpleasant aftereffects such as flashbacks and anxiety during the day and sleep 
disturbances at night. In another study, 700 patients who underwent surgery involving cardiopulmonary bypass 
were interviewed postoperatively with regard to their recall of events during the surgical procedure (Phillips, et 
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cylinders attached to the anesthesia machine. The percentage of each carrier gas in the gas mixture is 
controlled by flowmeters. The liquid volatile agent is vaporized in a special vaporizer and is added to the 
carrier gases as they flow through. The process is calibrated so that there is specific volume percent of 
volatile anesthetic. 

The gas mixture is delivered from the anesthesia machine to the patient via a breathing circuit. The most 
commonly used breathing circuit for adults is known as the circle system. For pediatric patients the 
Mapleson breathing circuits are used. 

The circle system prevents the patient from rebreathing exhaled carbon dioxide, reduces the need for fresh 
inhalation anesthetic, and keeps the humidity higher. After passing through a chemical absorber in the 
breathing circuit to remove carbon dioxide, exhaled gases are allowed to pass into the scavenging system 
which delivers waste gases to a vacuum system. The remaining exhaled air is rebreathed along with freshly 
delivered gas. 

Mapleson breathing circuits do not have an absorber to remove carbon dioxide. In these types of breathing 
circuits expired gas is washed out by the flow of fresh gas. 

The patient may be allowed to breathe spontaneously, if able to, or ventilation may be assisted by 
compression of the reservoir bag on the anesthesia machine to direct gases into the lungs. Ventilation may 
also be controlled by a mechanical ventilator. Determination of whether ventilation is adequate is done by 
auscultation (listening with a stethoscope) of breathing sounds, and checking the reservoir bag or ventilator, 
and the monitors that are being used. Arterial blood gas analysis may also be needed. 

An adequate depth of anesthesia to permit surgery is determined by the application of noxious stimuli. If a 
painful stimulus does not cause voluntary muscle reflexes or adverse autonomic responses such as 
hypertension, the depth of anesthesia is considered to be adequate. 

The depth of anesthesia should not become too light or too deep. With inadequate anesthesia the patient 
may respond to surgical stimuli with movement. If the anesthesia is too deep, the patient may exhibit 
shallow or no respiration, dilated pupils that are not reactive and low blood pressure which may progress to 
circulatory collapse. If the depth of anesthesia is determined to be too deep steps should be taken 
immediately to lighten it. 

[58.15] Intravenous Anesthetics 

The intravenous anesthetics include barbiturates, narcotics, ketamine, benzodiazepines, etomidate and 
propofol. They are usually used for the induction of general anesthesia. In some cases these agents may 
be used for maintenance of general anesthesia, either alone or in combination with inhalation agents. When 
used for maintenance anesthesia these drugs may be given as a steady infusion or as repeated boluses. 

[1] Barbiturates 

The barbiturates that are given for anesthesia are classified as ultrashort-acting. Specific barbiturates that 
are used include thiopental, thiamylal and methohexital. These drugs produce anesthesia very quickly as 
unconsciousness occurs about half a minute after injection. They act fast because they immediately enter 
the bloodstream and soon thereafter reach the brain. Inhalation anesthetics act much more slowly because 
they have to be absorbed through the alveoli to enter the bloodstream. Recovery from barbiturate 
anesthesia is quick and takes about five to ten minutes. 

The dosage of barbiturates for anesthesia induction is usually based on the patient’s weight. However, 
lower doses than normal should be given under special circumstances. 

Extreme care must be taken when giving barbiturates intravenously to be sure that the drug does not 
infiltrate tissues outside of the vein or enter an artery. Severe pain or tissue damage can result because 
these agents are very alkaline. 

Barbiturates should not be given to patients who have had an allergic reaction to a barbiturate. Also, 
barbiturates are contraindicated in patients who are believed to be at increased risk for porphyria (metabolic 
disturbances involving porphyrin, a chemical structure that is part of hemoglobin and some other 
molecules). 
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[2] Narcotics 

Narcotics are not actuaiiy totai anesthetics because their primary effect is anaigesic. Therefore they are 
most often used as suppiements to true anesthetics, in some circumstances, however, when given in high 
doses they may be used aione for anesthesia. 

The narcotics that are frequentiy used in generai anesthesia are morphine, meperidine, fentanyi, aifentanii 
and sufentanii. The iatter two drugs are the most recent to be introduced into ciinicai practice. 

Because sufentanii is a particuiariy potent anaigesic, being about five to ten times as potent as fentanyi, it 
has become wideiy used for major surgery, it has been found to reduce the stress responses that occur 
during anesthesia and seems to be superior to fentanyi for postoperative anaigesia (isaacson, 1992). 

Aifentanii, which is oniy about one fourth as potent as fentanyi, has a particuiariy short duration of action. 
Because its effects do not iast iong it is often used in the ambuiatory surgicai setting. 

Narcotics can cause severe postoperative respiratory and centrai nervous system depression. However, 
this can be reversed by a narcotic antagonist, usuaiiy the drug naioxone. Because naioxone reverses the 
effects of narcotics, inciuding the anaigesic effects, a patient may experience pain as weii as accompanying 
hemodynamic aiterations after it is administered. 

[3] Ketamine 

Ketamine is an anesthetic that is generaiiy used for induction. Uniike other intravenous agents which cause 
cardiovascuiar depression and decreased peripherai resistance with a resuiting deciine in cardiac output, 
hypotension, and increase in heart rate, ketamine stimuiates the cardiovascuiar system. Ketamine resuits in 
an increase in arteriai pressure, cardiac output and heart rate. Ketamine can be given intramuscuiariy as 
weii as intravenousiy. This drug produces what is known as a dissociative anesthesia, which means that 
during recovery from ketamine anesthesia the patient may have vivid and disturbing dreams (Berthoud and 
Reiiiy, 1992). The incidence of this phenomenon has been reported to be as high as 30 percent. Oniy very 
rareiy, however, do these disturbances resuit in proionged psychoiogicai probiems. 

[4] Benzodiazepines 

Benzodiazepines are generaiiy used as suppiementary drugs in generai anesthesia but they may aiso be 
used for anesthesia induction. These agents produce sedation and amnesia. They have very iittie anaigesic 
effect. When benzodiazepines are given with narcotics, care must be taken to avoid excessive respiratory 
depression. There are three benzodiazepines that are used in generai anesthesia: diazepam, iorazepam 
and midazoiam. The first two drugs are given oraiiy or via the intravenous route, whiie midazoiam may be 
given either intravenousiy or intramuscuiariy. 

The effects of benzodiazepines can be reversed by using the benzodiazepine antagonist fiumazenii 
(Hoffman and Warren, 1993). Fiumazenii can reverse sedation, respiratory depression and amnesia. 
However, since fiumazenii has a reiativeiy short haif-iife resedation may occur after the initiai dose. 
Therefore, in some cases, additionai doses may be required. 

[5] Etomidate 

Etomidate is an intravenous anesthetic that is most often used to induce generai anesthesia. Etomidate is 
ciassified as a hypnotic (a drug that induces sieep). it does not have anaigesic properties. Because its 
effects on the cardiovascuiar system are minimai it is often preferred for inducing anesthesia in patients 
with hemodynamic instabiiity. 

[6] Propofol 

Propofoi is an intravenous anesthetic that became avaiiabie for ciinicai use in the United States in 1989. it 
is used for both anesthesia induction and maintenance and is ciassified as a sedative/hypnotic (Deegan, 
1992). Propofoi depresses the centrai nervous system as weii as the cardiovascuiar and respiratory 
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Abstract: The present work offers an analysis of the historieal development of the diseovery 
and use of barbiturates in the field of psyehiatry and neurology, a eentury after their elinieal 
introduetion. Beginning with the synthesis of malonylurea by von Baeyer in 1864, and up to 
the deeline of barbiturate therapy in the 1960s, it deseribes the diseovery of the sedative 
properties of barbital, by von Mering and Fiseher (1903), the subsequent synthesis of 
phenobarbital by this same group (1911), and the gradual elinieal ineorporation of different 
barbiturates (butobarbital, amobarbital, seeobarbital, pentobarbital, thiopental, ete). We deseribe 
the role played in therapy by barbiturates throughout their history: their traditional use as 
sedative and hypnotie agents, their use with sehizophrenie patients in so-ealled “sleep eures” 
(Klaesi, Cloetta), the diseovery of the antiepileptie properties of phenobarbital (Hauptmann) 
and their use in the treatment of epilepsy, and the introduetion of thiobarbiturates in intravenous 
anesthesia (Lundy, Waters). We also analyze, from the historieal perspeetive, the problems of 
safety (phenomena of dependenee and death by overdose) whieh, aeeompanied by the 
introduetion of a range of psyehoaetive drugs in the 1950s, brought an end to barbiturate use, 
exeept in speeifie applieations, sueh as the induetion of anesthesia and the treatment of eertain 
types of epileptie erisis. 

Keywords: barbiturates, history of medieine, sedative-hypnotie drugs, “sleep eures”, epilepsy, 
anesthesia 
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Introduction 

Throughout the history of humanity, numerous therapeutic agents have been employed 
for their hypnotic and/or sedative properties, though the true effectiveness of many 
of them has been fairly limited (Alamo et al 1998). It suffices to mention alcohol 
itself (in different forms, such as hydromel or wine) or the alkaloids of opium and 
other narcotic plants (hemp, jimsonweed, belladonna, henbane, etc). More recently, 
around the late 19th and early 20th centuries, agents such as paraldehyde, chloral 
hydrate, and bromides were used, until the discovery, at the beginning of the 20th 
century, of the sedative and hypnotic properties of barbiturates, thanks to the prior 
synthesis of malonylurea by Adolf von Baeyer in 1864. 

The clinical introduction of barbiturates begun a century ago (1904) when the 
Farbwerke Fr Bayer and Co brought onto the market the first agent of this type, 
diethyl-barbituric acid, giving rise to profound changes in the pharmacological 
approach to the psychiatric and neurological disorders of the time. A large number 
of previously untreatable patients gained access to treatment and improved their 
prognosis. The most significant results were obtained in the treatment of patients 
with serious neuroses and psychoses and with severe emotional repression, who as a 
result of being administered barbiturates, especially intravenously, overcame their 
inhibitions, thus facilitating psychotherapeutic treatment. Barbiturates were also useful 
in the treatment of sleep disorders as well as being the first truly effective 
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pharmacological tools for the management of epileptic 
seizures. Furthermore, they opened up the field of 
intravenous anesthesia, playing a prominent role in 
anesthetic induction, above all for minor operations. 

In the course of the 20th century, more than 2500 
barbiturates were synthesized, 50 of which were eventually 
employed clinically. Their use was widespread and many 
still have some use today. One hundred years after the 
introduction in clinical pharmacology of the original 
compound, oxybarbiturates, in general, continue to be the 
selected drugs in the treatment of some serious forms of 
insomnia and in some types of epilepsy. Similarly, some 
thiobarbiturates and some ultrashort-acting barbiturates are 
still used today as inducers of general anesthesia. 
Nevertheless, currently, 5 or 6 derivates of barbiturates are 
sufficient to cover the therapeutic applications that still 
require them. 

Sedative and anticonvulsant drugs 
in the pre-barbiturate era 

Although, as mentioned, the therapeutic agents historically 
employed for their sedative, hypnotic, or anticonvulsant 
effects have been quite numerous, the most specific drugs 
in this regard have their origin in the 19th century. Such is 
the case of choral hydrate, different alkaloids and, above 
all, bromides (Hollister 1983; Sneader 1985; Scott 1992; 
Lehmann 1993; Shorvon and Sander 1996; Shorter 1997; 
Alamo et al 1998; Healy 2002). 

The second half of the 19th century is called by some 
authors, such as Shorter (1997), the “alkaloids era”. 
Alkaloids were introduced into psychiatry as sedatives and 
hypnotics, thanks to the isolation of morphine from opium, 
in 1805, by the German pharmacist Friedrich Sertiimer. In 
1861, Wilhelm Griesinger, in the second edition of his Die 
Pathologic und Therapie der Psychischen Krankheiten, 
defended the use of opium in sleep disorders, pointing out 
the improvements it brought about in patients suffering from 
anxiety. However, the alkaloids that met with most success 
were those isolated from different species of the Solanaceae 
family: plants known for their hallucinogenic effects, such 
as hyoscyamus, whose sedative and hypnotic properties were 
described by the Viennese pharmacologist Karl Schroff in 
1868. In 1839, chemists at the E Merck company in 
Darmstadt (Germany) had already isolated hyoscyamine, 
another alkaloid, which became popular in the late 19th 
century, forming part of many of the “cocktails” 
administered in neuropsychiatric institutions at that time 
(Woodward 1994). Finally, the year 1880 saw the isolation 


of hyoscine (called scopolamine in North America), an 
alkaloid that was also widely used in psychiatric cocktails, 
such as the famous Hyoscine Co A, which contained 
hyoscine, morphine, and atropine, and was administered to 
highly excited and aggressive manic patients (Norton 1979). 

The first drug that could truly be called hypnotic is 
chloral hydrate. Synthesized in 1832 by Justus von Liebig, 
a chemist from Giessen, it was not analyzed as a hypnotic 
until 1869 by the Berlin pharmacologist Oskar Liebreich. 
The hypothetical mechanism to which its action was ascribed 
was based on the mistaken belief that, in vivo, chloral hydrate 
was capable of transforming itself into formic acid and 
chloroform, whose properties were already known at that 
time (Sourkes 1992). Very soon, chloral hydrate substituted 
morphine and the Solanaceae alkaloids, given its 
convenience, as it could be administered without the need 
for injection, allowing treatment in the home and making it 
unnecessary to confine patients to neuropsychiatric 
institutions (Shorter 1997). 

Nevertheless, it would be the bromides that were most 
widely used in the second half of the 19th century, either as 
sedatives or for the treatment of epilepsy, having been 
introduced for these applications by the internist and 
obstetrician Sir Charles Locock in 1857. It was in that year 
that Locock reported his results in the treatment with 
bromides in women with what the author has named as 
catamenial or hysteriform epileptic seizures, obtaining 
positive outcomes in 14 women out of a sample of 15. From 
that time on, bromides were widely introduced in asylums 
and similar institutions throughout Europe, given their 
sedative and antiepileptic properties, the relevant function 
in the latter case being to reduce the expression of the 
epileptic patients’ sexuality. Another contribution in relation 
to the neuropsychiatric use of bromides was made by the 
British doctor Neil MacLeod, who in 1897, while working 
in Shanghai, carried out the first “sleep cure” with these 
salts. MacLeod called it “the bromide sleep” (MacLeod 
1900), and some authors, such as Shorter (1997), have 
considered this technique as the first pharmacological 
therapy that, within psychiatry, succeeded in improving the 
symptoms of psychiatric patients. However, the main 
problem with bromides resided in their high toxicity 
(neurological and gastrointestinal disorders, irritability, 
hallucinations, deliria, and lethargy), given their long half- 
life (elimination taking around 12 days) and their capacity 
for accumulation in tissue; as a result, they were gradually 
phased out after the introduction of barbiturates in the early 
part of the 20th century (Balme 1976). 


330 


Neuropsychiatric Disease and Treatment 2005:1(4) 




History of barbiturates 



Figure I Synthesis of barbituric acid, from the combination of malonic acid 
(left) and urea (right). 


Other substances used as hypnotics and sedatives and 
eventually as anticonvulsants were also introduced in the 
19th century and the early decades of the 20th century. Such 
is the case of paraldehyde, discovered by Wildenbusch in 
1829 and introduced into clinical practice by Vincenzo 
Cervello in 1882; and sulphonal, whose hypnotic action was 
discovered by chance by Eugen Baumann and Alfred Kast 
in 1887 (Kast 1888). Finally, those seeking to treat epilepsy 
turned, as well as to potassium bromide, chloral hydrate, or 
hyoscine, to a whole host of substances of more questionable 
efficacy, including opium, belladonna, atropine, 
stramonium, strophanthus, cannabis indica, and zinc oxide. 

The discovery and clinical 
introduction of barbiturates as 
sedative and hypnotic agents 

Between the 1920s and the mid-1950s, practically the only 
drugs used as sedatives and hypnotics were barbiturates 


(Lehmann and Ban 1970). From a chemical point of view, 
these drugs are closed-chain ureic compounds, whose 
nucleus is malonylurea (a combination of urea, a product 
present in animal excrement, and malonic acid, an acid 
derivative taken from apples) (Figure 1). Barbiturates were 
synthesized in 1864 by Adolf von Baeyer, though the 
synthetic process was developed and perfected by the French 
chemist Edouard Grimaux in 1879, making possible the 
subsequent widespread development of barbiturate 
derivatives (Carter 1951). Von Baeyer, a disciple of Robert 
W Bunsen and Friedrich A Kekule, taught at the universities 
of Strasbourg and Munich, was the founder of what was to 
become the Bayer Chemical Co, and received the Nobel 
Prize in Chemistry in 1905 for his contribution to the 
development of organic chemistry (Figure 2a). 

There are various hypotheses about the origin of the term 
“barbiturates” (Dundee and Mcllroy 1982). According to 
one of these, Baeyer may have used this name for the 
compounds for sentimental reasons, in honor of his friend 
Barbara (Cohen 1943). Other authors, however, claim that 
the name derives from the fact that Baeyer celebrated his 
discovery in a tavern near his home that was frequented by 
artillery officers, who themselves were celebrating the day 
of their patron, St Barbara (Sharpless 1970). A third 
possibility is that the term is inspired by the “barbed” 
appearance of the crystals of these ureic compounds (Fieser 
1944). In any case, it is clear that the union of the elements 
“barb(ara)” and “urea” forms the basis of the name. 



Figure 2 (a) Adolf von Baeyer (1835-1917); (b) Josef von Mering (1849-1908); (c) Emil Fischer (1852-1919). 


Neuropsychiatric Disease and Treatment 2005:1 (4) 


331 
















Lopez-Mufioz et al 


From malonylurea to barbital 

The first of the barbiturates to come onto the market was 
diethyl-barbituric acid, also known as barbital, malonal, or 
gardenal. Synthesized in 1881 by Conrad and Guthzeit, on 
treating the argentic salt of barbituric acid with ethyl iodide, 
it was introduced clinically as a hypnotic by the German 
companies E Merck (Darmstadt) and F Bayer and Co 
(Elberfeld) in 1904, thanks to the work of Josef Freiherr 
von Mering (Figure 2b) and Emil Fischer (Nobel Prize in 
Chemistry, 1902) (Figure 2c). 

Von Mering, who taught pharmacology at the University 
of Halle, had observed that some of the synthetic compounds 
obtained towards the end of the 19th century and 
commercialized as hypnotics, such as sulphonal, contained 
in their molecular structure a carbon atom with two ethyl 
groups. Furthermore, knowing of von Baeyer’s work with 
derivatives of urea, von Mering decided to study the hypnotic 
properties of diethyl-acetylurea, and found that it was even 
more potent than sulphonal. The next step was to analyze 
the properties of 5,5-diethyl-barbituric acid, for which he 
turned to Fischer, an old friend from his student days. At 
that time, Fischer, doyen of the German organic chemists, 
was Professor of Chemistry at the University of Berlin. 
Moreover, Fischer was well acquainted with the chemistry 
of malonylurea, as he had been von Baeyer’s assistant in 
Munich for eight years. Together with his nephew Alfred 
Dilthey, he tested the new, resynthesized product, 
demonstrating, in dogs, that its hypnotic power was far 
greater than that of von Mering’s diethyl-acetylurea (Sneader 
1985). When Fischer told his friend von Mering about this 
finding, the latter happened to be in the Italian city of Verona, 
and it was this that prompted him to call the new drug 
Veronal® (Cohen 1943; Sharpless 1970). Nevertheless, other 
authors argue that the name Veronal (from Latin, 
verus = true) was coined by Fischer, who claimed to have 
found the “true” hypnotic compound (Sneader 1985). This 
new hypnotic drug was patented by Fischer in January 1903, 
and two months later the first scientific data on barbiturates 
were published in a brief report (Fischer and von Mering 
1903). The licence for its commercialization in the USA 
was granted to the Winthrop Chemical Company. 

The term barbital for diethyl-barbituric acid is a later 
development, coming as a result of the economic effects of 
World War I. After the United States entered the conflict, in 
1917, Congress passed the Trading with the Enemy Act 
1917, which permitted them as a kind of war booty to 
manufacture German products protected by patent, 
modifying their generic name and with the profits going to 


the American subsidiaries of the German companies 
(Sneader 1985). Thus, the American Medical Association 
approved the name barbital, whilst in the United Kingdom, 
through a similar mechanism, diethyl-barbituric acid came 
to be called barbitone. From this point on the two endings 
“-al” and “-one” could be found in the nomenclature of 
barbiturates. 

Veronal had hypnotic, sedative, and anticonvulsant 
properties (Figure 3a). It could calm manic patients and help 
melancholic patients to sleep, and was an effective inducer 
of sleep in insomniacs. The first trials with barbital were 
carried out by Hermann von Husen (1904), a young 
psychiatrist affected by sleep disorders, who tried the new 
drug on himself. After taking 0.5 g of Veronal the first night 
and 1 g the following night, he reports: 

In both cases, after 10-15 minutes, I fell into a growing 
state of dejection that led to deep sleep after around 30 
minutes. After half a gram of Veronal I slept for 8 hours, 
and after a whole gram, around 9 hours. On the first 
morning I awoke fresh and rested; on the second morning, 
after the higher dose, I found it difficult to get out of bed 
(von Husen 1904, p 59). 

The consolidation of barbiturate 
therapy: phenobarbital 

By means of small modifications to the chemical structure 
of the barbituric acid molecule, more than 2500 different 
agents were synthesized. The first barbital analogs, 
numbering around 18, were synthesized and tested by the 
group made up of von Mering, Fischer, and Dilthey. One of 
them, perhaps that most widely used subsequently, was 
phenobarbital, synthesized by Horlein in 1911, on 
substituting one of the ethyl groups by a phenyl radical. 
Phenobarbital was employed in therapy as a hypnotic for 
the first time in 1912 by Loewe, Juliusburger, and Impens, 
and that same year it was commercialized by F Bayer and 
Co, under the name Luminal®. Phenobarbital, with a more 
prolonged pharmacological action than its predecessor, soon 
became “king of the barbiturates”, both in hospitals and in 
outpatient care (Shorter 1997). This drug opened up the way, 
moreover, to another important therapeutic application of 
barbiturates, as will be mentioned later: the treatment of 
epilepsy. 

Both Veronal (barbital) and Luminal (phenobarbital), the 
first two representatives of the series of barbiturates, were 
accepted by the international pharmacopoeia, such as the 
United States Pharmacopoeia (USP X) in 1926, and the 
British Pharmacopoeia in 1914 and 1932, respectively. 
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Later, both drugs were also included in the Pharmacopoeia 
Internationalis. 

Clinical introduction of the new 
barbiturates 

The new barbiturates brought substantial advantages 
compared with their classical predecessors, such as a greater 
potency and duration of action, as well as a wider therapeutic 
range. However, of the several thousand that were 
synthesized, only about 50 came onto the market, and of 
these no more than a couple of dozen were regularly used 
in clinical practice. The next barbiturate to be used 
successfully in therapy was butobarbital, whose history 
begins in World War I. The British war effort required large 
quantities of acetone for the manufacture of explosives 
(Sneader 1985), and one of the solutions was provided by 
Chaim Weizmann, who would later become the first 
president of the state of Israel. Weizmann found that the 
bacteria Clostridium acetobutylicum was capable of 
transforming materials rich in starch into acetone and butyric 
alcohol, and at low industrial cost. After the war, the cost of 
butyric alcohol, a chemical that was as useful as it was 
expensive, fell drastically, thus permitting its use for 
obtaining numerous synthetic drugs. In 1920, Roger Adams 


(Abbott Laboratories, Chicago, USA) synthesized the ester 
of 5-butyl-5-ethyl-malonic acid, an intermediate stage in 
the synthesis of a butyl analog of barbital, which was finally 
synthesized by Arthur Dox (Parke Davis and Company, 
Detroit, USA) in 1922, and marketed the following year by 
Abbott Laboratories, under the name Neonal® (Sneader 
1985). Butobarbital (butethal in the USA) was three times 
as strong as barbital and its period of action was much shorter 
due to its lipophilicity, which greatly lowered the possibility 
of “rebound” drowsiness the day after administration. 

In the years that followed, new barbiturates continued 
to come onto the market. In 1923, it was amobarbital 
(Amytal®), synthesized by Shonle and Moment (Eli Lilly 
Company, Indianapolis, USA) by adding a carbon atom to 
the butyl chain of butobarbital; and in 1929, Horace A 
Shonle also synthesized secobarbital (Seconal®). Both 
barbiturates had quite similar pharmacological properties 
to those of butobarbital (Sneader 1985). The next drugs of 
this series to be introduced were pentobarbital (Nembutal®), 
synthesized by Volwiler and Tabem (Abbott Laboratories) 
in 1930, and thiopental (Pentothal®). The latter, a sulfur 
derivative of pentobarbital, presented at the American 
Chemical Society congress in San Francisco in August 1935 
(Tabem and Volwiler 1935), would revolutionize intravenous 
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Figure 3 (a) Elixir Veronal from Dr Bustamante’s Laboratories it is a “Practical treatment of insomnia”.They have also added audaciously “Secure and harmless”. 
Finally they say that “it tastes good and acts smoothly, being absorbed by the organism”, (b) Advertisement for Abbott sodium pentobarbital in an American medical 
journal of 1933, highlighting its “short but powerful hypnotic effect and prolonged sedative action from small dosage”. 
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Table I Mean and maximum dosage of the pharmacological 
agents used as hypnotics before the benzodiazepine era 



Dosage per administration 

Daily 


Mean 

Maximum 

maximum 

Drug 

dosage 

dosage 

dosage 

Ethchlorvynol 

250 mg 

500 mg 

750 mg 

Chloral hydrate 

500 mg 

1000 mg 

1000 mg 

Paraldehyde 

3 mL 

8 mL 

8 mL 

Glutethimide 

250 mg 

500 mg 

500 mg 

Methyprylon 

200 mg 

400 mg 

400 mg 

Methaqualone 

200 mg 

400 mg 

600 mg 

Phenobarbital 

50-100 mg 

200 mg 

200 mg 

Amobarbital 

50-100 mg 

200 mg 

200 mg 

Secobarbital 

100 mg 

200 mg 

200 mg 

Pentobarbital 

100 mg 

200 mg 

200 mg 

Sodium tripental 

250 mg 

500-1000 mg 

- 


NOTE: The doses indicated correspond only to the hypnotic use of these drugs. 
The maximum doses of the barbiturates are not considered when they are used 
as anticonvulsants. 


anesthesia and would be the only representative of the 
thiobarbiturate family to be officially recognized, being 
accepted first by the British Pharmacopoeia (1942,7th Add) 
and subsequently by the United States Pharmacopoeia 
(1947, USP XIII) and the Pharmacopoeia Internationalis 
(1951, Volume I). Figure 3b shows an advertisement for 
pentobarbital in an American journal of the time. 

Table 1 shows the recommended dosages of barbiturates 
used as hypnotics together with those of other drugs also 
used as hypnotics prior to the clinical introduction of 
benzodiazepines at the end of the 1950s. Among these last 
agents, chemically different from barbiturates although with 
similar pharmacological actions, we have to mention 
glutethimide (USV Pharmaceutical Corporation, 1954), 
methyprylon (Hoffmann-La Roche, 1955), methaqualone 
(King George Medical College, Lucknow, India, 1956; 
William H Rorer Inc, 1965), chlormethiazole (Hoffmann- 
La Roche, 1956), and ethchlorvynol (Pfizer, 1956). Most 
of these drugs were introduced as barbiturate substitutes, 
due to the fact that they seemed to offer a wider margin of 
safety. However, the clinical experience has demonstrated 
that their addiction liability and the severity of withdrawal 
symptoms were similar to those of barbiturates, and most 
of them were removed from the market some years later. 

The role of barbiturates in **sleep 
cures'* for schizophrenic patients 

The hypnotic properties of some barbiturates were rapidly 
applied to the treatment of psychotic patients, thanks to their 
induction of a state of deep and prolonged sleep. The pioneer 


of these techniques was the Italian psychiatrist Giuseppe 
Epifanio, working at the University Psychiatric Clinic in 
Turin, who described his technique in an article published 
in 1915. The lack of impact of this development on the 
international scientific community can be attributed to the 
fact that it was published only in an Italian journal, and in 
the middle of the Great War (Epifanio 1915). It was on 25th 
March 1913 that Epifanio administered the first dose of 
Luminal to a girl aged 19 (FL) affected by manic-depressive 
psychosis, extending the treatment over a period of 4 days. 
The patient fell into a “deep sleep” that lasted until 9th April, 
was discharged at the end of June, and was in remission 
during the next two years. This case marked the beginning 
of what Manfred Bleuler would describe in 1955 as “the 
first of the great physical therapies” for mental disorders 
(Windholz and Witherspoon 1993). 

However, the clinical introduction of these techniques 
is historically associated with Jakob Klaesi, a psychiatrist 
at the University Psychiatric Clinic in Zurich (Psychiatrische 
Universitatsklinik, Burgholzli, Switzerland). His “sleep 
cures” (“Dauerschlaf’, “Dauernarkose”), proposed in 1920 
within the framework of the 59th Assembly of the Swiss 
Psychiatry Society (28th November 1920), enjoyed great 
prestige at the time and directly involved the use of 
barbiturates. Klaesi’s initial proposal was that his techniques 
for inducing deep hypnosis, taken from Epifanio, would 
facilitate communication between patient and psycho¬ 
therapist (“to achieve a better relationship between doctor 
and patient”) (Shorter 1997, p 204). Klaesi introduced his 
method in Switzerland, and based it on pre-medication with 
morphine (0.01 mL) and scopolamine (0.001 mL) and the 
subsequent administration (intravenous or subcutaneous), 
over at least 6-7 days, of Somnifen® (Figure 4), a mixture 
of diethyl and dipropenyl-barbituric acid and diethylamine 
(2-4 mL), manufactured by the Hoffmann-LaRoche 
company. The percentage improvements reported by Klaesi, 
in samples of schizophrenic patients, ranged from 25% to 
33%, which is 10% higher than the rates of spontaneous 
remission in this type of patient (Klaesi 1922). These cures 
(“prolonged sleep therapy”) acquired great popularity during 
the 1920s, with numerous variations as regards methodology 
and applications (agitated schizophrenic patients, delirium 
tremens, autism, morphine dehabituation, etc), though the 
administration of Somnifen was always involved (Windholz 
and Witherspoon 1993). Nevertheless, it is important to 
consider a fact mentioned in the first publication on the 
effectiveness of the method in schizophrenic patients: three 
of the 26 patients recruited died during the study due to 
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Figure 4 The packaging of Somnifen®, produced by Hoffmann-LaRoche. 

bronchopneumonia or hemorrhages in the cardiac muscles 
(Klaesi 1922). A few years later, some authors set the 
mortality rate with Somnifen at around 5% (Muller 1927). 

The legacy of Somnifen was taken up at the same Swiss 
clinic in Burgholzli by pharmacologist Max Cloetta and 
psychiatrist Hans W Maier, who sought a compound that 
would be better tolerated. In 1934, they prepared a 
compound based on paraldehyde, amylen hydrate, chloral 
hydrate, alcohol, ephedrine hydrate, digalen, and isopropyl- 
allyl-barbituric acid, which they called Cloettal® or “Cloetta 
Mixture”, and which was rectally administered (Cloetta and 
Meier 1934). This preparation was widely used in 
schizophrenic patients, not only in the Zurich clinic (Boss, 
Monnier), but also elsewhere, such as in the Soviet Union 
by Ivan P Pavlov (Windholz and Witherspoon 1993). The 
most rigorous study with this mixture was carried out in 
Burgholzli by Marcel Monnier, who, with a sample of 125 
schizophrenic patients, applied strict exclusion criteria 
(elderly patients and those with renal or respiratory 
disorders) before applying the preparation. Only 84 patients 
were given the Cloetta Mixture, and 53 of them improved 
(40 were even discharged from the hospital). Nevertheless, 
two patients died during the treatment as a result of 
respiratory complications associated with the medication 
(Monnier 1936). 

Eliot Slater, of the Maudsley Hospital in London, 
recalled that “sleep cures” were “the only treatment we had 
back in the 1930s that was of any value in acute psychotic 


disorders” (Slater 1975, p 74). After this initial period, the 
use of “sleep cures” based on barbiturates began to decline 
due in part to problems of safety, as well as to the clinical 
introduction of new biological therapies for the treatment 
of schizophrenic patients such as SakeTs (1935) insulin 
shocks or the cardiazolic shocks of von Meduna (1937). 
Even so, as Shorter (1997) points out, “the story of barbituric 
narcosis has a corollary”. This refers to the work of D Ewen 
Cameron in the mid-1950s at the Psychiatry Department of 
the Allan Memorial Institute in Montreal (Canada). Financed 
by the Central Intelligence Agency (CIA), Cameron 
developed his technique of “psychic driving” (Cameron 
1956), a prototype version of what would come to be known 
commonly as “brainwashing”. With this technique, in which 
barbiturates were also used, Cameron intended to take 
advantage of prolonged sleep to force his patients to listen 
to propaganda messages, which, in this case, were designed 
to quicken their recovery. In spite of its aims, eminently 
clinical, this work was widely criticized in the mass media 
at the time. 

Barbiturates as antiepileptic 
agents 

With phenobarbital, in addition to confirmation of the 
excellent hypnotic effect of barbiturates, it was demonstrated 
that these drugs had significant anticonvulsant properties. 
The discovery of these properties took place in 1912, the 
year of their commercialization, and provided another 
example of serendipity in the field of psychopharmacology. 
Alfred Hauptmann, resident psychiatrist in Freiburg, was 
given responsibility for the care of epileptic inpatients. 
Finding it impossible to sleep properly because of the 
continual convulsive seizures of his patients, Hauptmann 
decided to administer them some of the new hypnotics on 
the market, among them phenobarbital. Surprisingly, 
Hauptmann observed that the incidence of seizures in 
patients treated with low doses of phenobarbital fell notably, 
not only during the night, but also during the day 
(Hauptmann 1912). One of Hauptmann’s most important 
conclusions was that phenobarbital not only reduced the 
number of seizures, but also their intensity, allowing many 
patients to leave the institutions and enjoy a normal working 
life. 

It was in this way that the anticonvulsant properties of 
barbiturates were discovered, phenobarbital being the first 
truly effective drug for the treatment of epilepsy (Ivanez 
and Diez-Tejedor 1998). Table 2 shows, by way of example. 
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Table 2 Anticonvulsant drugs used at the National Hospital (Queen Square) 
of phenobarbital in the treatment of epilepsy 

in London, before and after the clinical introduction 


1910 


1930 


Drugs of 
definite benefit 

Drugs of 
doubtful benefit 

Drugs of 
definite benefit 


Drugs of 
doubtful benefit 

Bromides 

Monobromate of camphor 

Bromides 


Zinc salts 

Chloral hydrate 

Eosinate of sodium 

Bromide combinations 


Iron 

Glycerophosphates 

Chloretone 

Phenobarbital 


Digitalis 

Borax 

Anti pyrin 

Borax 


Strophanthus 

Belladonna 


Double tartrate of 


Calcium 

Zinc salts 


borax and potassium 


Opiates 

Opium 


Belladonna 


Hypnotics 

Strychnine 


Nitroglycerine 



Chloride of calcium 





Atropine 






Adapted from Shorvon and Sander (1996). 


the anticonvulsant agents commonly employed in the 
treatment of epilepsy before and after the introduction of 
phenobarbital. 

However, the international acceptence of phenobarbital 
as an antiepileptic drug was seriously delayed, due first of 
all to the scarce significance outside Germany of the journal 
in which Hauptmann published the reports of his work 
(Munchener Medizinische Wochenschrift), and secondly, to 
the outbreak of World War 1. Indeed, phenobarbitone was 
not commercialized in Great Britain until 1923, by the 
Winthrop Chemical Company. In one of his first reports on 
the use of phenobarbitone in England, Charles Brooks, 
Colony Medical Officer at the Chalfont Centre in London, 
noted its particular efficacy in severe cases of convulsions 
and in epileptic conditions with associated mental deficiency. 
Brooks also mentioned that if the barbiturate did not show 
a certain degree of effectiveness in the first months of 
treatment, the result of the therapy would not be satisfactory, 
so that it would be necessary to find an alternative (Brooks 
1922). In a later report. Brooks made a close examination 
of patterns of use of phenobarbitone, concluding that it was 
more effective than bromides, but that it was not particularly 
useful in patients with low-intensity seizures (Brooks 1923). 

It was precisely the Chalfont Centre that published, at 
the end of the 1920s, one of the first therapeutic guides for 
newly admitted epileptic patients, written by F Haward 
(Shorvon and Sander 1996). According to this guide, 
potassium bromide was the first-choice treatment, though 
it should be substituted by phenobarbital if there was no 
remission in the seizures within a given period of time (Table 
2). If after three months of treatment the improvement was 
not clear, the guide recommended treatment with a 
combination of Luminal® and potassium bromide. 


Moreover, it set down the recommended dosage for pheno¬ 
barbitone: 1 grain (65 grams) in the morning and another at 
night for adult patients, and 1/2 grain in the case of children; 
the dose was to be increased gradually, according to the 
clinical response, but should never exceed 6 grains per day 
(Haward 1928). At the beginning of the 1930s, the use of 
phenobarbital superseded definitively that of bromides in 
the treatment of epileptic seizures, despite the first reports 
of pharmacological tolerance and the risk of seizures when 
withdrawal was too abrupt. Phenobarbital is currently the 
most widely-prescribed antiepileptic drug in the world 
(Shorvon 2000), even though in the developed countries it 
has passed onto a secondary plane in therapy, for the 
treatment of partial and generalized seizures, due to its 
profile of adverse effects. 

In the years following the discovery of the antiepileptic 
properties of phenobarbital, there were studies of numerous 
barbiturate derivatives in the field of epilepsy, the most 
important being mephobarbital (Prominal®) (Weese 1932) 
and, above all, deoxybarbital or primidone (Mysoline®). 
Primidone was synthesized by Bogue and Carrington 
(Imperial Chemical Industries Ltd, ICI, Manchester, UK) 
in 1949, demonstrating its anti epileptic activity in patients 
with generalized seizures in 1952 (Handley and Stewart 
1952). Initially, primidone awoke great therapeutic interest, 
as it was thought that its anticonvulsant effectiveness may 
be greater than that of other available barbiturates, and 
without sedative effects (Bogue and Carrington 1953), but 
this interest soon waned after it was demonstrated that 
phenobarbital was a metabolite of this drug, together with 
phenyl-ethyl-malonamide (Butler and Waddell 1956). 
Comparative clinical studies carried out with phenobarbital 
and its prodrug, primidone, showed no differences between 
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the two (Oleson and Dam 1967). Currently, primidone is 
still considered as being of some use in partial and secondary 
generalized seizures, but is not a first-choice drug. Unlike 
phenobarbital, it cannot be used in epileptic status, since no 
galenic formulation has been developed for its parenteral 
administration. 

The discovery by Houston Merritt and Tracy Putnam 
(Boston City Hospital, USA) in 1938 of the anticonvulsant 
properties of phenytoin (the first drug to show that an 
antiepileptic need not be a hypnotic), in 1944 of 
trimethadione, and in the late 1950s of carbamazepine, 
extended the spectrum of antiepileptic drugs, resulting in 
decreased use of barbiturates in these applications. 

The use of barbiturates in 
intravenous anesthesia 

Despite the existence of some publications on the use of 
Somnifen® as a general anesthetic as early as 1921 by the 
French anesthetist Daniel Bardet - who noted that his 
patients woke up very slowly and with serious headaches 
(Bardet 1921) - the first barbiturate to be used systematically 
in anesthesia was sodium sec-butyl-(2-bromo-allyl)- 
barbiturate (Pernocton®). This was introduced into the field 
by the German obstetrician Bumm in 1927 (Bumm 1927). 
Subsequently, as new barbiturates were synthesized for their 
oral administration as sedatives, sodium salts of the same 
drugs were formulated, which could be administered 
intravenously and used as anesthetics (Dundee and Mcllroy 
1982). Notable among the pioneers in this field is John S 
Lundy of the Mayo Clinic (Rochester, USA), who 
introduced sodium amobarbital (1929) and sodium 
pentobarbital (1930) in anesthesia. 

The addition of a methyl group to the butobarbital 
molecule, by the chemists Kropp and Taub at Bayer (IG 
Farbenindustrie, Leverkusen) in the early 1930s, gave rise 
to hexobarbital, whose sodium salt (Evipal®), introduced 
into clinical anesthesia in 1932 (Weese and Scharpff 1932), 
constituted the first barbiturate agent that induced anesthesia. 
Ten years after its introduction, more than 10 million people 
had undergone operations with the help of this drug (Adams 
1944). The duration of hexobarbital’s action was shorter 
than that of its predecessors, given its greater lipophilicity, 
but under its effect some muscular movements occurred. 
This problem was solved through the next modification of 
the chemical structure of the basic nucleus of the 
barbiturates, the addition of a sulfur group to pentobarbital. 
Thus born were the agents that would revolutionize 



Figure 5 The packaging of Abbott Pentothal® at the time of its clinical 
introduction in the late 1930s. Pieces from the Museum of the Buenos Aires 
Anaesthesiology Association (Argentina). 


intravenous anesthesia, the thiobarbiturates, thanks to the 
work of Volwiler and Tabem of Abbott Laboratories (Tabem 
and Volwiler 1935). These agents were studied as anesthetics 
at the Mayo Foundation (Rochester) by John Lundy’s group, 
who gave the sulfur derivative of pentobarbital the name 
Thionembutal®. Its sodium salt was marketed as Pentothal 
(Figure 5). The team led by Ralph M Waters at the University 
of Wisconsin Medical School (Madison, USA) were the 
first to begin clinical administration of Pentothal, and 
published their results in 1936 (Pratt et al 1936). This agent 
rapidly displaced the rest of the barbiturates as an anesthetic, 
partly due to the swiftness of its onset and its short action 
period, and it currently remains the preferred intravenous 
anesthetic in many types of surgical intervention. Despite 
the anesthetic efficacy of both hexobarbital and thiopental, 
the barbiturates most commonly employed in surgery in the 
mid-20th century, they were not without their clinical 
problems. Such problems were brought to the public eye in 
particularly unfortunate fashion after the involvement of 
these agents, apparently due to malpractice, in numerous 
cases of death in patients treated in states of shock after the 
Japanese attack on Pearl Harbor in December 1941. Some 
authors went as far as describing these drugs as providing 
the “ideal form of euthanasia” (Halford 1943). 

After World War II the search for anesthetic barbiturates 
continued, and new compounds such as thiobutobarbital 
(Horatz and Stiirtzbecher 1952) were introduced, though 
the only one that truly challenged thiopental was 
methohexital (Brietal®), developed by SM Chemish’s group 
at Lilly Research Laboratories (Indianapolis, USA) in 1956. 
In clinical trials, methohexital showed itself to be more 
potent than thiopental and to lead to quicker recovery in 
patients; it was recommended for use as an anesthetic 
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inducer in minor outpatient surgery (Taylor and Stoelting 
1960). The subsequent development of other anesthetic 
agents for intravenous administration (hydroxydione, 
alphaxalone, etomidate, propofol, etc) led to a reduction in 
the use of barbiturates in this context. 

The peak and decline of 
barbiturate therapy 

As mentioned earlier, chemists from different universities 
and pharmaceutical companies managed to synthesize over 
2500 barbiturate derivates. The differential pharmacokinetic 
properties of these agents made it possible to draw up a 
practical clinical classification, based on the duration of their 
pharmacological action (Hollister 1983). Thus, the 
barbiturates in the category of short or intermediate action 
(secobarbital, amobarbital, pentobarbital) were employed 
initially as hypnotics, whilst those of prolonged action 
(phenobarbital) were widely used as anxiolytics and 
anticonvulsants; ultrashort-acting agents, notably sodium 
thiopental, were especially useful as anesthetic inducers for 
minor operations (Table 3). From time to time, some 
barbiturates have been used in the treatment of other 
disorders. One such case is the use of primidone in the 
management of essential tremor (Koller et al 2000), while 
another is that of combinations of barbiturates and analgesics 
(salicylates, codeine, etc) in the treatment of headaches, 
migraines, and other types of pain (Wolf et al 1941), though 
such applications are considered counterproductive today. 

Some barbiturates, such as sodium amytal and sodium 
pentothal (the latter being known as “the truth serum”) were 
widely known and used as coadjuvant agents for the exercise 
of narcoanalysis, as initially developed by Bleckwenn in 
1930 (Bleckwenn 1930a, 1930b). In principle, the 
application of an infusion of barbiturates reverted 
temporarily the catatonic state of certain schizophrenic 
patients. These cures for catatonia allowed patients, for a 
few hours, to maintain conversations and interact with their 
environment, before returning to their state of lethargy. 
Despite the fact that the response was somewhat brief, these 


cures were quite customary in European asylums in the 
1930s and 1940s. But a variety of this technique became 
widespread during and after World War II: it consisted of 
the intravenous administration of a short-acting barbiturate, 
which had a disinhibiting effect (potentiating positive 
transfers) and facilitated the subsequent exercise of 
psychotherapy (a phenomenon referred to as “cathartic 
abreaction”) (Lehmann 1993). This technique was also 
called by other authors the “induced crepuscular method”. 

It was during the 1930s and 1940s that barbiturates 
attained their greatest popularity and were most widely used, 
putting them in a position that could be compared, according 
to Hollister (1983), to that currently held by benzo¬ 
diazepines. The barbiturates most commonly used at that 
time were phenobarbital, sodium amobarbital, sodium 
secobarbital, sodium pentobarbital, and sodium thiopental. 
Despite their widespread use during the first half of the 20th 
century, no barbiturate succeeded in eliminating the main 
drawbacks of these drugs, which were the phenomena of 
dependence and death by overdose (Johns 1977). Among 
the paradoxes of destiny is the possible death through 
overdose of the two scientists who introduced the first 
barbiturate, Fischer and von Mering, after some years of 
dependence upon these substances (Escohotado 1996). To 
reduce these problems, from a legal perspective, a series of 
laws were passed aimed at regulating the distribution and 
sale of barbiturates. The first of these came into force in 
California in 1929. However, its effects were limited, if we 
consider, for example, that the production of barbiturates in 
the USA increased by more than 400% from 1933, with 
some 70 tons of these drugs sold in 1936. The problem 
continued during the following decade, and it became 
necessary to arrange special conferences for all those 
involved, such as that held in Washington, under the auspices 
of the American Pharmaceutical Association, on 12th 
October 1945 {Conference on the Regulation of Use and 
Distribution of Barbiturates). Barbiturate use in the pre¬ 
benzodiazepine period was such that, in the USA alone, 
production of these drugs reached, in 1955, the quantity 


Table 3 Classification and principal clinical applications of the barbiturates most commonly employed before World War II 



Barbiturates 

Trade name 

Chemical name 

Clinical indications 

Long-acting 

Phenobarbital 

Luminal 

5-ethyl-5-phenylbarbituric acid 

Sedative 

Intermediate-acting 

Amobarbital 

Amytal 

5-ethyl-5-isopentylbarbituric acid 

Hypnotic 

Short-acting 

Pentobarbital 

Nembutal 

5-ethyl-5-( 1 -methylbutyl)-barbituric acid 

Hypnotic and anticonvulsant 


Secobarbital 

Seconal 

5-allyl-5-( 1 -methylbutyl)-barbituric acid 

Hypnotic 

Ultrashort-acting 

Thiopental 

Pentothal 

5-ethyl-5-( 1 -methylbutyl)-thiobarbituric acid 

Anesthesia inducer 

Adapted from Hollister (1983). 
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Year 

Figure 6 Evolution of annual barbiturates production in USA for the period 
1941-1960. Adapted from Fort (1964). 

necessary for the treatment of 10 million people throughout 
an entire year. Figure 6 shows the industrial production of 
barbiturates and their derivatives in the USA during the 
1940s and 1950s. 

The capacity of barbiturates to cause dependence was 
described in the medical literature as early as one year after 
the commercialization of barbital (“the Veronal habit”), 
though reliable evidence of the potential of these drugs to 
generate abuse was not available until the 1950s (Glatt 
1962). In fact, doses 4-6 times higher than the therapeutic 
dose as hypnotics of the short-acting barbiturates (400- 
600mg/day of amobarbital, secobarbital, or pentobarbital) 


brought about, if the treatment was sufficiently prolonged, 
authentic withdrawal syndromes when use was stopped. In 
order to palliate these effects, the Narcotics Expert 
Committee at the World Health Organization recommended 
(at their sessions of 7th-12th January, 1952, and 18th-24th 
October, 1956) that barbiturates should only be available 
on medical prescription. In spite of this, and according to 
different estimates, in 1965 there were 135 000 barbiturate 
addicts in England, whilst in the United States it was 
declared, by a special drug-dependence committee set up 
by President Kennedy in 1962, that there may be as many 
as 250000 Americans addicted to barbiturates. Indeed, the 
USA currently produces 30 barbiturate pills per inhabitant 
per year (Escohotado 1996). Some barbiturates (amobarbital 
and pentobarbital) have even found their way into mixtures 
with amphetamine derivatives (goofballs), such as 
Dexamyl®, a combination of dextroamphetamine and 
amobarbital. 

In relation to the frequent cases of death by overdose, 
given the small therapeutic margin of these substances, it 
should be pointed out that this was a common method in 
suicide attempts. It suffices to recall, in this regard, the 
famous case of Marilyn Monroe, on whose death certificate 
it clearly states “acute poisoning by overdose of bar¬ 
biturates” (Figure 7). The lethal effect of these compounds 
was such that a mixture of barbiturates with other substances 
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Figure 7 Death certificate of the actress Marilyn Monroe, issued on 28th August 1 962.The circles indicate cause of death (“Acute barbiturate poisoning. Ingestion of 
overdose”) and the intentionality (“Probable suicide”). 
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Figure 8 Deaths from overdose of barbiturates In England and Wales during 
the period 1905-1960 (Registrar-General’s Statistical Review for England and 
Wales). Includes both accidental deaths and suicides. Adapted from Glatt (1962). 

was even employed in some USA states for the execution 
of prisoners sentenced to death. Furthermore, there are 
classic reports of fatal overdose due to the “automatism 
phenomenon”, whereby the patient would take his or her 
dose, only to forget that he or she had already taken it, given 
the amnesic effect of the drug, and take it again, this process 
being repeated several times (Richards 1934). Figure 8 
shows the evolution of number of deaths (accidental or 
suicide) by barbiturate overdose in England and Wales for 
the period 1905-1960. In this regard, and in the city of New 
York alone, in the period 1957-1963, there were 8469 cases 
of barbiturate overdose, with 1165 deaths (Sharpless 1970), 
whilst in the United Kingdom, between 1965 and 1970, there 
were 12 354 deaths attributed directly to barbiturates 
(Barraclough 1974). These data should not surprise us, since 
in a period of just one year (1968), 24.7 million prescriptions 
for barbiturates were issued in the United Kingdom (Plant 
1981). In view of these data, the Advisory Council Campaign 
in Britain took measures restricting the prescription of these 
drugs. Meanwhile, the prescription of prolonged-acting 
sedative barbiturates was strongly opposed through citizens’ 
action campaigns such as CURB (Campaign on the Use and 
Restrictions of Barbiturates), especially active during the 
1970s. 

Furthermore, during the 1950s, when the use of 
barbiturates was at its peak, there took place a veritable 
revolution in the approach to psychiatric disorders, thanks 
to the introduction into clinical practice of the first 
pharmacological tools aimed specifically at treating these 
patients (Caldwell 1970; Jacobsen 1986; Ayd 1991; 
Lehmann 1993; Frankenburg 1994; Lopez-Muhoz et al 
2000; Ban 2001; Healy 2002). This “psychopharmacological 
revolution” began with the discovery and clinical use, from 


1952, of chlorpromazine (Lopez-Muhoz et al 2004), 
culminating in the commercialization of the first 
benzodiazepine, chlordiazepoxide, in 1960. The discovery 
of benzodiazepines was actually made possible, in part, by 
the 60 years of clinical and basic research provided by 
barbiturates, whose therapeutic life, from that time on, began 
to decline. 

Barbiturates today 

Currently, the use of barbiturates is circumscribed to quite 
specific therapeutic applications (Chamey et al 2001). Thus, 
phenobarbital and butabarbital are still used as sedatives in 
cases of gastrointestinal and asthmatic functional disorders, 
as well as to antagonize the adverse central stimulant eifects 
of some drugs, such as ephedrine, dextroamphetamine, or 
theophylline. Phenobarbital is also used in cases of 
withdrawal syndromes of hypnosedative agents. In the field 
of neurology, barbiturates (phenobarbital and primidone) 
are still employed, not only in the treatment of certain types 
of epilepsy (partial and tonic-clonic generalized seizures), 
but also in the emergency treatment of some types of 
convulsions, such as those associated with tetanus, 
eclampsia, cerebral hemorrhage, status epilepticus, or 
different forms of poisoning. As intravenous anesthetic 
inducers, ultrashort-acting barbiturates are of use, mainly 
thiopental and methohexital, the latter also being 
administered rectally in children or as a sedative in some 
diagnostic imaging explorations. Table 4 shows the 
therapeutic applications of barbiturates that have survived 
to the present day. 

In addition to these approved indications, the barbiturates 
present other current uses. Phenobarbital is capable of 
improving the hepatic transport of bilirubin in patients with 
hemolytic jaundice, so that it can be used in newborn babies 
to treat hyperbilirubinemia and kemicterus. At a diagnostic 
level, amobarbital, in low doses, can be injected directly 
into the carotid artery prior to neurosurgery to identify the 
dominant cerebral hemisphere. Finally, anesthetic doses of 
barbiturates can attenuate post-surgical cerebral edemas and 
have positive effects in cases of cardiac and cerebral 
ischemia, reducing the size of the infarcted region. 
Moreover, barbiturates have been used since the 1970s in 
the management of acute traumatic brain injury in their 
capacity to reduce intracranial pressure (Marshall et al 
1979). The mechanism through which high-dose 
barbiturates appear to exert their intracranial pressure¬ 
lowering effects is double: reduction of metabolism (with 
the consequent lower oxygen demand by cerebral tissue) 
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Table 4 Barbiturates currently employed and therapeutic 
applications 


Barbiturate 

Routes of 

administration 

Therapeutic uses 

Amobarbital 

Oral, IM, IV 

Insomnia 

Preoperative sedation 

Emergency management of 
seizures 

Aprobarbital 

Oral 

Insomnia 

Butabarbital 

Oral 

Insomnia 

Preoperative sedation 

Mephobarbital 

Oral 

Epilepsy 

Daytime sedation 

Methohexital 

IV 

Induction/maintenance of 

anesthesia 

Pentobarbital 

Oral, rectal, IM, IV 

Insomnia 

Preoperative sedation 

Emergency management of 

seizures 

Phenobarbital 

Oral, IM, IV 

Epilepsy 

Status epilepticus 

Daytime sedation 

Primidone 

Oral 

Epilepsy 

Secobarbital 

Oral, rectal, IM, IV 

Insomnia 

Preoperative sedation 

Emergency management of 

seizures 

Thiopental 

Rectal, IV 

Induction/maintenance of 

anesthesia 

Preoperative sedation 

Emergency management of 

seizures 


Adapted from Charney et al (2001). 
Abbreviations: IM, intramuscular; IV, intravenous. 


and modifications in vascular tone (Kassell et al 1980). 
Additionally some direct neuroprotective effects, such as 
membrane stabilization or inhibition of free radical- 
mediated lipid peroxidation, have been postulated (Piatt and 
Schiff 1984). Despite results of the multicenter randomized 
clinical trial published by Eisenberg et al (1988) that 
demonstrated the efficacy of high-dose barbiturates in 
severely head-injured patients with intractable intracranial 
pressure elevations, recent collaborations, based in Cochrane 
methodology, concluded that there is no evidence of health 
improvement in this type of patient (Roberts 2000). 

The barbiturates introduced clinically one century ago 
were the first pharmacological agents to have demonstrated- 
in an historical period that was therapeutically inhospitable- 
a real efficacy in different neuropsychiatric disorders. They 
were the first-line treatment as hypnotics and anticonvulsants 
during the first half of the 20th century. The clinical results 


obtained in the last years in other indications such as the 
treatment (acute or prophylactic) of traumatic brain injury, 
although contradictory, seems to confirm that, from the 
pharmacological perspective, the barbiturates continue 
furnishing certain novelties and that in their history the last 
page has not yet been written. 
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EXHIBIT 5 



Pentobarbital anesthesia in labor 


TORBEN SEEAR, M.D. 
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administered safely by the labor room nurses and the attending physicians is 
discussed. Eleven thousand eight hundred and twenty patients received intravenous 
pentobarbitiil. Aiors than 2^000 of the author^s patients received this type 
of anesthesia. The result of his last 1,000 consecutive anesthetics is discussed in 
detail. Maternal mortality and morbidity were zero. Corrected stillbirth and neonatal 
death rates were zero. Obstetric anctlgfsiasfiesthesia with the use of Tneperidinef 
propiomazine, and pentobarbital seems to be safe and is well accepted. 


In January, 1847, Sir James Young 
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thesia. Ever since then scientists and physi¬ 
cians have worked to improve drugs and 
methods to make anesthesia better and safer. 

Ideally, all obstetric anesthesia should be 
administered by an anesthesiologist trained 
in obstetric analgesia and anesthesia, How- 

_ _i_X erw^ ___ A _ 
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proved anesthesia training programs every 
year. Shnider'^ found that 40 per cent of the 
physicians completing a training program in 
anesthesiology administered fewer than 50 
anesthetic agents for vaginal delivery in 2 
years, and most anesthesiologists do not order 
drugs for relief of pain during the first stage 
of labor.^ 


It has, therefore, been necessary to develop 
methods of analgesia and anesthesia which 
can be administered safely by the labor room 
nurse and the attending physician. 

In 1951 Bertling and BumelP published 
their results regarding peniobarbitai anes¬ 
thesia used routinely since 1948, and in 1953 
pintA/gr^^ recommended balanced analgesia 
with the use of meperidine, scopolamine, and 
pentobarbital. 

In our community hospital, pentobarbital 


From Gaston Memorial Hospital. 

Presented by invitation at the 
Twenty~rtinth Annual Meeting of the 
South Atlantic Association of 
Obstetricians and Gynecologists, Hot 
Springs, Virginia, Feb. 5-8, 1967. 


was given the first time in December, 1951. 
— :a: — --- ^ 
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ether was used occasionally together with 
pentobarbital for the delivery. Later, tran¬ 
quilizers were added, and the use of pen¬ 
tobarbital as the only anesthetic increased 
gradually, and within a few years it became 
the predominantly used anesthetic agent 

T\ 
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Anaigtski 

Certainly the results of anesthesias, anal¬ 
gesias, and tranquilizers cannot be separated, 
as all influence the condition of the mother 
and the newborn. In fact, I feel that it is 
the ueveiopiiitfiit of the new and effleieni 
tranquilizers which have made the use of 
rK>ntnharhit;il safpr hv inerpasina the anal- 

1--- - - j - O — - - 

gesic effect of meperidine and the hypnotic 
eflfect of pentobarbital causing a smaller to¬ 
tal dose of all drugs and, therefore, less risk 
of depression of the newborn infant. My 
material has been collected for a little more 
than 4 years. Promazine was used the first 5 
months nroniomazine ^Lar<^on^ since then 
(Table’ll).'" 

The premedication with meperidine, 50 
mg., and propiomazine, 40 mg., intravenously 
is now my preferred treatment. The patients 
receiving iiie|>eriuliie, 25 iiig-, and tran¬ 
quilizers intramuscularly were patients sus¬ 
pected of being candidates for primary uter¬ 
ine inertia or patients in premature labor. 

It is my impression that meperidine is 
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Table I. Number of patients receiving 
pentobarbital anesthesia 


Year 

Toted 

cases 

Personal 

cases 

Total 

deliveries 

1951 

3 

0 

875 

1952 

Records not available 


1953 

Records not available 


1954 

38 

I 

1,300 

1955 

133 

5 

1,375 

1956 

288 

40 

1,489 

1957 

361 

64 

1,324 

1958 

674 

41 

1,345 

1959 

914 

190 

1,460 

I960 

1,206 

220 

1,457 

1961 

1,384 

233 

1,627 

1962 

1,375 

231 

1,536 

1963 

1,388 

242 

1,524 

1964 

1,340 

229 

1,588 

1965 

1,421 

207 

1,615 

To 10/31/66 

1,295 

185 

1,534 

Total 

11,820 

1,888 

20,049 


Table II. Frequency of use and dosage of 


tranquilizers 

No. of 1 


patienis 

Drug and dosage 

507 

meperidine 50 mg. propiomazine 40 mg. 

intravenously 

299 

meperidine 50 mg. propiomazine 20 mg, 
intravenously or 
intramuscularly 

65 

meperidine 50 mg, promazine 25 mg, 
intramuscularly 

129 

mejjeridine 25 mg. promazine or pro¬ 
piomazine intra¬ 
muscularly 


more depressing to the newborn than pento¬ 
barbital; therefore, only 62 patients received 
additional 25 or 50 mg. of meperidine for 
analgesia. 

Pentobarbital sodium (Nembutal). This 
solution contains 50 mg. pentobarbital so¬ 
dium per milliliter in a stable solution. It is 
strongly alkaline and can only be injected 
intravenously or deeply into a large muscle. 

Pentobarbital is essentially a hypnotic 
drug, but it also produces a slight degree of 
analgesia. Following intravenous injection, 
pentobarbital rapidly produces cerebral de¬ 
pression of any desired degree. It is rapidly 
detoxified, chiefly in the liver. It transverses 
the placental barrier easily, and equilibrium 


between maternal and fetal circulation is 
reached within 3 minutes. 

It has been said about the short-acting 
barbiturates, that they are “deadly easy to 
administer.’’ However, if not more than 250 
mg. of pentobarbital is given slowly intra¬ 
venously, it is virtually impossible to over¬ 
sedate the patient. Pentobarbital may, there¬ 
fore, be given by a physician or nurse trained 
in intravenous injection and used to observe 
and supervise patients in labor. 

Method 

The patient is given meperidine 50 mg. 
and a tranquilizer intravenously when labor 
is established. As the effect of the premedi¬ 
cation begins to wear off, the patient is given 
pentobarbital intravenously. 

It is important to know that the dosage is 
determined by the clinical response of each 
patient. Approximately 100 mg. pentobarbital 
is first given slowly. The effect is observed 
for a couple of minutes before the remainder 
of the desired dose is given, bearing in mind 
that full effect is first obtained in 2 minutes. 
The dosage varies from 150 to 250 mg. de¬ 
pending upon the patient’s reaction. Very 
often this will be sufficient to carry the pa¬ 
tient through delivery with good amnesia 
with the use of pudendal block or local in¬ 
filtration for the episiotomy site. However, in 
cases of slow labor, a second, usually smaller, 
injection of pentobarbital will be necessaiy. 
If it is given shortly before delivery, repair of 
the episiotomy is possible without a local 
anesthetic. 

All the physicians on the staff now use 
pentobarbital anesthesia with minor differ¬ 
ences in method. Variations are mainly found 
in the use of tranquilizers and in the timing 
of the pentobarbital injection. A few physi¬ 
cians give pentobarbital earlier than I do, 
while others give pentobarbital late in the 
second stage of labor. 

In breech presentation, local infiltration of 
mepivacaine (Carbocaine) is used for the 
episiotomy, and pentobarbital is first given 
when the infant is delivered to the level of 
the umbilicus. At this time 3 to 5 c.c. of pen¬ 
tobarbital is given rather rapidly, and the in- 
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fant is delivered by partial breech extrac¬ 
tion. 

I'he level of anesthesia is usually satisfac¬ 
tory for common surgical procedures in ob¬ 
stetrics, such as low forceps delivery, forceps 
rotation, breech delivery, and version and ex¬ 
traction of a second twin. 

When pentobarbital was first used in our 
department, it was often supplemented with 
ether for the delivery ; however, as we gained 
experience, we found that the babies actually 
did much better w'hen a larger amount of 
pentobarbital was given rather than when 
ether was given. Little by little, ether has, 
therefore, been virtually eliminated from our 
service. In my last 1,000 cases, ether anes¬ 
thesia was used one time only for version and 
extraction of a second tw^in. This experience 
has been nicely confirmed by Phillips.® 

Contraindications. Contraindications to 
pentobarbital are conditions with impaired 
liver function and conditions with depressed 
or obstructed respiration. We have found, 
as have others,” that pentobarbital can be 
given safely to patients with toxemia. Natu¬ 
rally, pentobarbital should not be adminis¬ 
tered to patients who are known to be sensi¬ 
tized to barbiturates. 

All patients admitted with bleeding are 
very carefully screened and usually should 
not receive pentobarbital because of danger 


Table III. General statistics regarding 
deliveries 


1,000 patients 

1,005 infants 

378 primipara 

622 multipara 

807 spontaneous de- 

145 low forceps 

liveries 


49 breech deliveries 

3 version and ex¬ 


traction 

1 cesarean section 

785 episiotwnies 


Table IV, Dosage of pentobarbital given to 
patients 


1,000 patients 

305 mg. 

378 primipara 

338 mg. 

622 multipara 

284 mg. 

488 patients 

250 rag. 

Maximum 

650 mg. 

Minimum 

100 rag. 


of shock and since the health and security of 
the mother and baby are possibly already 
jeopardized. 

Severe prematurity is a contraindication 
becau.se of the premature infant's lessened 
resistance to all analgesia and anesthesia. 

Material 

I have delivered slightly more than 2,000 
patients under pentobarbital anesthesia. The 
results of the last 1,000 pentobarbital anes¬ 
thesia administrations given to my private 
w'hite patients are showm in Tables III and 
IV. 

Effect of pentebarbitol on the mother 

Maternal safety and results may be deter¬ 
mined by evaluation of the following factors: 

1. Blood pressure is usually not influenced 
by penlobaibital when given in moderate 
doses. 

2. Respiration. Patients who are nervous 
and hyperventilating will often have a short 
period of apnea following the initial injec¬ 
tion. However, respiration is always restored 
spontaneously in a couple of minutes, prob¬ 
ably when the abnormally low CO 2 tension 
returns to normal. 

Laryngeal spasm is a theoretical hazard of 
intravenous injection of the ultrashort-acting 
barbiturates; however, I have never seen it 
following an injection of pentobarbital, and 
it has, as far as I have been able to ascer¬ 
tain, never taken place in any of our 11,820 
patients. 

3. Local reaction. Pentobarbital sodium is 
a very' alkaline solution and causes pain, ten¬ 
derness, and infiltration when given subcu¬ 
taneously; therefore, caution should be exer¬ 
cised during injection. Occasionally, a very 
mild, self-limiting, superficial phlebitis is seen 
in the cubital vein which is usually the pre¬ 
ferred site of injection. I have, however, 
never seen any sloughing or any patient ac¬ 
tually being incapacitated because of er¬ 
roneous perivenous injection. 

4. Amnesia is usually good from the mo¬ 
ment pentobarbital is given, and I have, 
therefore, used scopolamine only very occa¬ 
sionally, nearly exclusively, in cases of pri- 
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mary uterine inertia before meperidine and 
pentobarbital were given, 

5. Hyperactivity. When pentobarbital is 
given following ]n‘emedication with meperi¬ 
dine and propiomazine, hyperactivity is fairly 
rare. The patients will be resting quietly be¬ 
tween contractions with some groaning and 
moderately increased restlessness with the 
contractions. In 14 cases out of l^OOO it was 
noted in the chart that the patient was diffi¬ 
cult to restrain. 

6. Vomiting. All my maternity patients are 
instructed not to eat from the moment they 
are in labor. However, it cannot be avoided 
that some patients are admitted a few hours 
following a meal. Naturally, no general anes¬ 
thetic causing anesthesia of this level should 
be given to a patient who has eaten recently. 
However, whether or not anesthesia is safe 
must be decided in each case depending upon 
the type and amount of food ingested. Pento¬ 
barbital, 250 mg., given intravenously, very 
slowly, will hardly be enough to suppress the 
coughing reflex if it is more than 2 hours 
since the patient was given meperidine and 
propiomazine, and the patient will be able 
to cough and, therefore, not aspirate. 

In spite of close attention to this point, 3 
of my patients vomited small to moderate 
amounts, while one vomited profusely. None 
had signs of aspiration, and all had an 
afebrile postpartum course. 

This paper was from its beginning aimed 
at showing what can be accomplished with 
pentobarbital anesthesia as given by the at¬ 
tending nurse and obstetric staff; however, 
to get the full picture, it is here necessary to 
mention that one patient, admitted to our 
department by another physician, was given 
250 mg. of pentobarbital by an anesthesi¬ 
ologist and vomited profusely, aspirated, was 
asphyxiated, and died from cardiac arrest. 

7. Uterine contractions are not much in¬ 
fluenced by pentobai'bital. The total number 
of patients where it was felt that Ialx)r slowed 
down following pentobarbital was only 20 or 
2 per cent. Conversely, it was felt that in 
many cases labor was shortened because the 
patient could not hold back following admin¬ 
istration of pentobarbital. The patients are 


able to bear down well in the second stage as 
witnessed by the fact that only 145 patients 
were delivered by forceps while 807 deliv¬ 
ered spontaneously (Table III). 

8. Postpartum bleeding secondary to uter¬ 
ine relaxation is rare. All my patients are 
routinely given methylergonovine maleate 
(Methergine) 0.2 mg. I.V. following de¬ 
liver). In only 19 patients, 1.9 p>er cent, was 
it found necessary to give additional medica¬ 
tion. I'his low incidence also witnesses to the 
fact that the uterine contractions are not 
inhibited. 

9. Recovery. Pentobarbital is a short-act¬ 
ing, but not ultrashort-acting barbiturate. It 
is metabolized fairly rapidly, and the patient 
will usually be awake in one to four hours 
after injection of our average dose. Natu¬ 
rally, it is necessary to observe them in the 
labor rooms during this time. 

Effect of pentobarbital on the newborn 

While it may be fairly easy to evaluate the 
effect of a drug on the parturients, it is very 
difficult to objectively evaluate the relation 
between the drugs given to the mother and 
the condition of the newborn because the 
numerous variable factors of pregnancy, la¬ 
bor, and delivery may affect the newborn. 
The following factors must be evaluated: 

1. Stillbirth. In order for a drug to be safe, 
it must not be the cause of stillbirth. Of 
1,005 infants, 9 w^ere stillborn. Six fetuses 
died before labor and were born macerated. 
In one case, no fetal heart sound was heard 
on admission at 30 weeks’ gestation following 
complete abruptio of the placenta. One fetus 
died during labor from congenital malforma¬ 
tion before pentobarbital was given. One 
fetus, weighing 1 pound, 5 ounces, died dur¬ 
ing labor after the mother received 250 mg. 
of pentobarbital (Table V). 

2. Neonatal death. Our drugs of choice 

Table V. Stillbirth 

Macerated fetuses 6 

Died before injection of pentobarbital 2 

Died following injection of pentobarbital, 

1 pound, 5 ounces 1 
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Table VI. Causes of neonatal death 


Anencephalic 1 

Hydrocephalic I 

Congenital heart anomalies 1 

Extreme immaturity 2 

Multiple congenital anomalies of 
alimentary tract 1 

Congenital defects in fat metabolisrii, 

died at 3 months old 1 


Table MI. Possible connection between 
resuscitation and obstetric complications 


Postmaturity 3 

Prematurity 4 

KHS irregular before pentobarbital 2 

Placental dysfunction 6 

Toxemia 4 

Cord 3 times tight around neck 3 

Prolonged second stage 9 


Table VTIl. Apgar score of lOO consecutive 
newborn infants 


Apgar 

scon 

1 Newborn 
j infants 

1 Infants 

j resuscitated 

10 

0 

0 

9 

41 

0 

8 

35 

0 

7 

17 

2 

6 

6 

5 

1 

1 

0 


Table IX. Neonatal morbidity 



1 No. 

Congenital heart anomalies 

6 

Sleepy in nursery 

Hyaline membrane disease, 33 and 

3 

36 weeks 

2 

Episodes of cyanosis in nursery 

3 

Irritable, ruddy complexion 

1 

Orunty respiration, 38 weeks 

1 

Scattered atelectases, 37 weeks 

1 

Spastic paraplegia 

1 

Total 

18 


must not be the cause of neonatal death. Of 
1,005 infants, 7 died neonatally, all from 
causes beyond our control (Table VI). 

3. Resuscitation. The ease and speed with 
which the infants establish extrauterine res¬ 
piration, circulation, and oxygenation is a 


good measure of their condition. All new¬ 
born infants are immediately aspirated with 
bulb syringe. If their color is not satisfactory 
within one or 2 minutes, in my or the at¬ 
tending nurse’s opinion, an oxygen mask is 
held in front of their face. If they do not 
immediately respond to this, they will be re¬ 
suscitated using intermittent positive pres¬ 
sure. Seventy-four babies received oxygen by 
mask for varying degrees of sluggishness and 
cyanosis, w'hile 14 infants were resuscitated 
using intermittent positive pressure. This 
means that 8.8 per cent of the infants re¬ 
ceived oxygen in the delivery room; how¬ 
ever, obstetric complications were found in 
31 of these labor cases (Table VII). 

Of the 88 infants resuscitated, 87 showed 
no evidence of permanent damage which 
could be related to labor, delivery, or anes¬ 
thesia. However, one infant lived with evi¬ 
dence of permanent brain damage, 

4. The Apgar score' has been generally ac¬ 
cepted as an objective way of evaluating a 
newborn baby’s condition. In a partially 
separate study, 100 consecutive babies were 
evaluated (Table VIII). 

Since only a very few newborn babies’ 
hands are pink at one minute, I have not 
given any infant a 10 score. The only infant 
with a score lower than 6 was a 22 week, 
1 pound newborn infant who had only a 
faint heartbeat and died in 55 minutes. 

5. Neonatal morbidity is an important in¬ 
dicator in evaluating trauma of pregnancy, 
delivery, analgesics, and anesthesia. Eighteen 
infants had neonatal complications which 
they survived. Six had congenital malforma¬ 
tions of the heart. Eleven had minor compli¬ 
cations, but all recovered completely and 
were discharged with the mother (Table 
IX). 

One infant did poorly from birth, needed 
resuscitation in the delivery room, and re¬ 
mained limp with episodes of cyanosis. It was 
transferred to a university pediatric depart¬ 
ment and was discharged with a diagnosis 
of spastic paraplegia, cause undetermined. 
This patient had bleeding early in pregnancy 
and at two occasions took a large amount of 
an undetermined drug. In labor she was 
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given no analgesia and a total of 500 mg. of 
pentobarbital divided into three doses and 


spontaneous delivery took place following a 
slightly prolonged second stage. 
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Discussion 

Dr. Hugh A. McAllister, Lumberton, North 
Carolina. It is somewhat encouraging to know 
that the search for a safe, sound, and satisfactor)' 
anesthesia for the parturient female continues. 
In general, the smaller the hospital, the less 
chance there is of satisfactory anesthesia in 
delivery rooms. 

Dr. Seear shows in Table II the number of 
patients receiving meperidine and various tran* 
quilizers and in various doses but does not tell 
us his criteria for when to give the medication, 
the necessity for repeating it, and how he decides 
on the need and the dose for the second admin¬ 
istration. I'he same is true of his administration 
of pentobarbital. How early in labor should it 
be given? Should the condition of the cervix 
and the vigor of labor be deciding factors? 

Since our experience has been totally with 
sodium pentothal which is an ultrashort-acting 
barbiturate and since it is the sulfur analogue 
of pentobarbital sodium, I should like to briefly 
show our experience with that drug, and I feel 
that our experience with sodium pentothal and 
his with pentobarbital sodium should not differ 
greatly. 

In 1955, Dr. Charles E. Flowers, Jr., and I 
reported on the ase of sodium pentothal in 
7,793 deliveries between the years of 1948 and 
1955 showing that for the last 5 years of that 
period 82 per cent of the deliveries at South¬ 
eastern General Hospital were done under so¬ 
dium pentothal. Since then, an additional 23,723 
deliveries have been done with approximately 
95 per cent being done under sodium pentothal. 


Obstetrical Anesthesia and Analgesia, Spring- 
field, Illinois, 1964, Charles G Thomas, Pub¬ 
lisher. 

8. Phillips, K. G.: Am. J. Obst. & Gynec. 77: 
113, 1959. 
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120, 1936. 
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It is my feeling that 35,311 deliveries with ap¬ 
proximately 90 per cent being done under thio¬ 
pental signifies the acceptance of the obstetric 
staff and the patients in our community. 

Phis critical analysis of our work should also 
fully apply to Dr. Seear’s work with pentobar¬ 
bital. 

Pentothal sodium is a thiobarbiturate which 
is primarily a parasympathomimetic hypnotic 
but when used in conjunction with nitrous oxide, 
oxygen, cyclopropane, ether, and conduction 
anesthesia, it becomes a useful agent in the 
practice of anesthesia. Being a parasympatho¬ 
mimetic, laryngospasm could be easily produced 
by perineal stretching at the time of delivery. 
Being primarily a hypnotic, it would seem that 
profound cerebral depression w'ould be necessary 
to alleviate the pain of a parturition. Being a 
potent hypnotic, fetal depression could be an 
undesirable complication. Apparently, however, 
thiopental is a useful agent in obstetrics. 

When pentothal .sodium is used intermittently 
and intelligently in patients who have not in¬ 
gested a recent meal and have had parasympa¬ 
thetic depression by scopolamine, atropine, or the 
like, laryngospasm is not a significant complica¬ 
tion. There were no maternal deaths due to 
anesthesia and no serious laryngospasms in this 
series. Conservative doses of 5 per cent pentothal 
give sufficient cerebral depression to alleviate 
pain but apparently not sufficient to depress the 
more primitive medullary centers. Solutions of 
2.5 per cent are less satisfactory and are not 
recommended for thiopental hypnosi.s for de¬ 
livery. 




958 Seear 


l)>4rnih>>r I 
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The lack of fetal depiesjiioii is more difficult 
to explain. The rapid passBi^e of thiobarbiturates 
across the placenta is a fart. The rapid dis¬ 
appearance of thiopental from the bloodstream 
and its concentration in body fat is likewise 
well established. 

There i.s no real correlation between infant 
blood level of pentothal and the reaction time 
of the infant. Intermittent injection of pentothal, 
the rapid dispersal of pentothal in the tissue 
spaces and fat and the unpredictable placental 
circulation at time of delivery ran arroiint for 
these variations. It is factual, though not easily 
understandable, that despite almost equal blood 
concentrations of pentothal in the mother and 
the fetus, a vigorous crying infant can be de¬ 
livered of a mother who is asleep. To explain 
this one must think hypothetically, Thiobar- 
biturates rapidly leave the bloodstream and enter 
tissue spaces. 

If only a small amount of pentothal Ls used, 
time is not a factor in fetal deoression. since 

4 

the pentothal will leave both maternal and infant 
circulation rapidly. However, if large intermit¬ 
tent doses are employed over prolonged periods 
of time, tissue saturation may occur and pento- 
thal can then be responsible for depression in 
the infant. In this series small doses were used 
for short times. 


A second factor may be the presence of drug 
tolerance and adaptability of a newborn infant. 
Possibly, the primitive urge to establish extra- 
uterine respiration is profound. The fact that only 
5 per cent of the infants required resuscitation 
may be a sampling error. However, this low 
figure may also be indicative of the safety of the 
technic. Moreover, in the entire series of the first 
7,793 deliveries, there were no infant deaths that 
were attributable to anesthesia per se. The last 
23,723 deliveries have not been coinpietely 
analyzed. It is evident that the majority of the 
patients received less than 300 mg. of pentothal 
and were anesthetized less than 5 minutes prior 
to delivery. 

li stciVis to me that preicquisucs jui any type 
anesthesia, in general, and pentothal or pento¬ 
barbital, in particular, should be: 

1. The patient should not have ingested solid 
food less than 2 hours before onset of labor. 




thal sodium (or pentobarbital) since the arterial 


oxygen saturation may fall during its administra¬ 


tion. 


3. Persons who are responsible for pentothal 


;or pentobarbital) anesthesia should have both 


edge to treat laryiigospasm. 

4. Ihe administration of pentothal sodium 
.should be delayed until the total amount of 
pcmoihal whicli is givtai prior to deliviuy should 




Our method of administration of pentothal is 
as follows: 1 Cun. of pentothal is mixed with 20 
c.c. of distilled water to make a 5 per cent solu¬ 
tion. The resulting solution contains 50 mg. per 
cubic millinieier. 


The initial dose should not exceed 200 mg. 
in the first 30 to 60 seconds. Anesthesia is main¬ 
tained with intermittent doses of 50 mg. No at¬ 
tempt is made (u prcdeiermine the total dose ro- 
ntiireH. Thpiv* i< wide variation in the indiv'iduai 
tolerance to thiobarbituraies. All drugs should he 
given by vein and not intrarnusculaiiy. 

Pentothal anesthesia in obstetrics should be 
used in combination with a pudendal block, para¬ 
cervical hlnrk. nr at least local '^rineal infiltra¬ 
tion for maximum efficiency. Although in our 
series many operative procedures w^ere attempted 
it is not our feeling thal forceps rotation, de¬ 
livery of a complicated brccch, version and ex¬ 
traction of a .second twin, or other rejil obstetric 


problems should iye attempted under pentothal 
alone becau.se adecpiate relaxation is not possible. 

Thai barbiturates do have a place in obstetric 
deliveiy is in my mind a certainty but just what 
place remains somewhat of a question. Certainly 
pentothal is safer, far more esthetic than most 
inhalation types of anesthesia with obstructed 
breathing, slow induction, and po.stdeiivery nau¬ 
sea, and we will certainly vvelcomc; continued 
observation of this useful drug to more com¬ 
pletely establish its value \n our chosen field. 

Dr. John C. Burwell, Greensboro, North 
Carolina. Dr. Seear has presented further evi¬ 
dence of the efficacy and safety of intravenous 
barbiturates for labor and delivery. He has used 
other synergistic drugs to obtain analgesia as well 
as ane.sthesia. 'I'he results, compiled over a period 
of ycais, l>eai out tiw* findings of other invesii- 
gators and substantiate contentions regarding 
length of labor, bleeding, fetal depression, mor¬ 
bidity, and mortality. 

In our own experience, we have found that 

1 nf .'•r*', n 1\ »4-.t * . . I...-. 4^ - .1- 

C4 V w xvic ciucquaic 

margin of safety with a satisfactory degree of 
anesthesia. Wc have not used the intravenous 
administration for analgesia. We are in complete 
accord with the author’s statement that “Ideally 
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all obstetric anesthesia should be administered by 
an anesthesiologist trained in obstetric anes¬ 
thesia.” At the same time» the intravenous bar¬ 
biturates do provide maternal pain relief where 
more sophisticated coverage is unavailable, and 
the author’s careful and comprehensive studies 
are a definite contribution to our knowledge of 
the subject. 

Dr. Seear (Closing). To Dr. McAllister’s 
question, I can say that I do not adhere strictly 


to a routine but give meperidine and propio- 
marine when labor is well established, as proved 
by progressive efTacement and dilatation of the 
cervix and regular, painful contractions, usually 
when the cervix is from 2 to 4 cm. dilated. 

Pentobarbital is given when the patient again 
becomes complaining, usually when the ceivix is 
from 5 to 8 cm. dilated, and additional pento¬ 
barbital is given if the patient becomes alert 
before she is ready for delivery. 
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CHAPTER 12 Central Ngrvpug System PeprgasBnte and Mijsclg Rplaxants 


TABLE 12.6 Sedative-Hypnotic 
Barbiturates 


G«n«rlG Nami 

ThseIv A^tfh 

Ultnsh-Dft Acting 


metfotiExrtal 

Bre^iral 

tlHi^pBiUal 

PerrlDlliE^ 

Stimt AelinQ 


icL'ili^tirlunil 

Up.mhilfiA 

Beeabsbital 

EwmbI 

Inlfl-TmKUatfl- Aetieig 


lAJlutmitural 

Bdluul 

Long Acting 


phfiflntufbftai 

Gfinarc 

inautiistKiibiial 

Mcbarel 


^€.rrbya[ 'I'beir ability to srihihit ncn.'c ImpuLw-traosjowsion 

dilii in pun their stbiJity tis ptneHli^rre thif acrk>ii uf the 
inhibilciTy ncurDtranimitltr GA6A, which is foLirid in hinh 
concentrations in the CNS. HarbiTurafes also the iici^ure 
iKr-cshiilJ ditJ can be uk:J k> Lreal i^i^djres isec Lhapler 14b 

Indications 

All barhiluraleK hove the sainc ^edalive-hj'finotLc-d^edJs but dilTer 
in their [Jor<Jncy. tiiinj to onset of aetion, ami dumikvn of^-ttioii. 
[| is importiuiiE to nol-e that ihe use orbarbiEuraln no Ioniser 
recomnttndcd for sleep inHuctinn. E hc various oaregE^hes of 
barbiLurdiieN c^il be -useJ lor the Iblluwini^ JirrapLuik pLurpuftesr 
(1) ultTashort actinjf ajiesthcsia for ^horl surgical proccdurc-s, 
%vneslhesia indiuiion. s:onTri,^l of fonvutskm-s, and nediiLtJon of 
ijitrucranitiJ pn^bure In neujT?Hurgica1 pjtienisi (2) ■ibchrE aiting:: 
Kdairion and i;ontTi0( of convulsive condit ions; W intermediate 
acsing; Ketlalbim ^nJ tonlni'] of i-onvubi^t condiEJiKn:^ ^inil Hl^ 
long acting: cpiLeptic .seizure pmphytajciR. 

Contra in dicationi 

(>>^ilr4iridiPrlionK in harbilur.tte u^ iiiclui^e kmiwn drag allergy, 
pregnancy, signifkani respiraEory ilLfbculties^irul severe kidney 
Of liv^r ‘bliwasc. The?e dj ugs nnut be tiwd with caution tn older 
adulEsdut Hii their seiialivc pniperties and iTiciea>i«l fall risk. 

Adverse Effect$ 

Adverse effect.H -of harhirujateLC relate to- the t'MS ,ind Irvclude 
drunvibies^ IrtJtafgyi di^jne^^. haiigjQvers and parLwloxit'd testks^ ■ 
ness -or cxcLtcmcriL 'I'hclr long-term effects on nonnal sleep 
arehitebUtre can he dclrimsntJil. Karhitunites deprive |wplc nf 
RiLkf sleep. Vrll itla eau nauJl iu agil-acion. Wien any Lu-rbilUruCe 
is stoppcdi a r-ebourid phenoriienon may occur. During this 
Mujiindjlie pnifKirtiLnt of REM '{a iiure^sed iind nighcmiireA 
often ensue. Common adverse effects of barbituraDcs arc listed 
in TijiWe I2.fi, As b the L^ise with most sedjtivc drugs, barbiturates 
are auoctiiteii with an increased incidence of E~alEs when used lo 
older adults. If they ar^ recommcniicd for older adults at aH. the 
usoicil dost is r-editted by hiiU' whcaiever poSiibie. 


TABLE 12.6 

Barbiturate^; Advarsa Effacts 

^dv SvstftfTii 


Caidmvasciiyr 

VaBodilotiin ard hypolFTiszin, asoflcmllv il yiver loa 
npdk 

GBS^rmtsslioal 

hfaiJBsa, vomitini^ Hrafrh^ constipaliDn 

■HtiriatologiC 

AjpanukKinMii ititoir^ocyicpeflis 

Nbitous 

Dmvisiress, lamargv. VErtqa 

feipiralny 

ItcspnaUTfUgiifaBsun, cemh 

OttlEf 

HyjiEriansirt^tv rEBCtioca: orlJiiBiiB, angtHEi^mB, 

t-A hw«r. Stewsns-JuimMii lep'dtoffw 


TuKicity end Manegumenl of Overdose 

TreiLtinent cif m o^Hitdo^ie is maiidy ^ymptornatk 4jui M.ippi>rti^'c. 
The maimEays of tberilpy are maintcnLLn-ce of an adequate airivay, 
assLstfd ventiljHon, and ciiyg^n admini.-stralifio if needed., along 
widl iluid ^u]d piesSor support aS ii^diCuLed. .AlLiviited Lliaicual 
may be gwen^ however, recent clinical dala do noE support its 
u.s4>btf4;au!rf lui hnpn'rtTitisnt in cliniciil oiitfonie bii.'^hero shEiwn. 
I'bcEiQbarbilaL acid mcphobarbital arc rdallvely aci-dic and can 
be eliminated more quicMy by the Mdne}'? when the urine is 
ikikali£cd (pi I ii tJLsed). This keep^ the drug in the Urine and 
prcvcnKil from heing nisorhcd bsack into ibe circulation, .Alkali?.a- 
iJo]i, abiig with forced diure^h tiding diur^k^ (e.g., lutos^mido 
[see Chapter 2 H]), can ha.sEen cirminalum of ihe harbiEiirate. 

Inlersctions^ 

Hjrbituralcs a.s a class are notorious enryme inducers, '[’hey 
stiniulaie die atlioti of enzymes i n llte liver dial are mpemaib^ 
Ibr the metab<jl:ism or breakdown of many drugs. By slimulating 
ihe acdon of these en?y'ines^ diey oiiise rriHiny drugs to be 
metabulized muie LfULcidy, which usuidly sliorlens iheJiT duration 
of schorl. boHhlturJte? incrc^Lsc the activity of heputic microsomal 
or cykicJiruuiie R- 4 ?CI eruyme^ (see I'hiipter 2 ). This pnjtesa is 
colled eiizyani hidtatinrj. Induction of thin enzyme system results 
in increased drug meiabolLim and breakdown. However, if twu 
drugs a re cximpeting for the same enzyme s^iilemi die resull can 
be iiihibikd drug tnftalxdi.viii atiii Ehisfl.ih|y incriM^d Eoxldty 
for die WtdrC variety of drug^ dial are metabolized by these 
etwyniiW. Other drugs shiit are enzyme indtioers are rifampin 
and phenyLoin. 

Additive CNh depression occurs with, she coadministratio-n 
E>f barbilurates with alc-uhol, anlitiistairdnes- berlZfxliazepineSp 
opio^ds^, and tranquilizers. Drugs most likdy t-o have marked 
iilleractiolis with die barbitutate-s hiclude Uionoamine o^uduLs? 
inhibhors (MAOEsh tricyclic anLideprcssanTs (iiec Chapter 16 }, 
anEicoitgEfclants (see Chiipter glacocordcnhis E. iiaiiKrr 
jlO)H and om! cunI raCepEives -(bcc Chapter 34 ) witli barbiluriiles. 
f'oadmmistratiori of MAOls and harhiturarcs can nesult in 
badHutrale elteci^. CaMJinitiblralioit of imiico^guEiiiiiii' 
with hirbcturale^ can rehult in LlecrciiscJ anticoagulatkin response 
aad possible doi fofuiatkm. CoadmEtiisttarion of barbiturates 
with oral ccinlraceptivr5 i::a.n result in acccLeraled metabitlism of 
ibc conlr^cptivic drug and po-yiihle utunti-nJed pregnaneyv 
VVomeii tiiking both types of medkiti-un loucurrendy need lo 
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PART 2 Qrtjgg Affecting the Cgntrgl Nervous Systgrri 


TABLE 12.7 Barbrturatflsr Controlled 
Substance Schedule 

Sdiocblv 

bvbituntH 

r,-ii 

[ifH^ifXimtiirai, spcetianilral 

C-lll 

butobatbit^. ^hiDpflntal 

C-IV 

metii[to*bflA‘.. intlhcitiwinil, flHewlwriHWil 


be adviMid ttf c.oj)iijdeT hLti addiiiuEiiii nk'iliud cuiiEJ:Ji:ep[iun 
as n backup. 

Dosages 

Barhi|ur:it^s can \ma e-itb^r inf hypnotics, dep^niilng 

1 H 1 the b'Df intbrcnaEinn on selected baibilLLratcs and 

ihnit reccmiiDenkkd $^d4iivi^ and hypiuttic die hl- 

luV^'Ln^ table. 


Dosages 


Selected Barbiturates 


Drug 

BTid 

DuratiDn 

UiEuni PpfM^ Adull 
RHige 

Intfertlon*/ 

Uses 

IRPRctJltlftTitfR 

^[}Tt octJig 

IM IBQ ZQO rng 

Pretipff^tiva 

INErrAutal^ 


IV Iff] nig 

SEiaInH- 

fiwjbtfrbilili 

Lemi jti-rtfi 

no 3lM2Dnia^(SiyiJiMiited 

Sflilatnti 



\W!^ IDQ-aW mg 

pT^npn-D^VB 



60-^ JTilr> Mere luigaiy 

REhiatt^E 


-f 


DRUG PROFILES 


Like bxTJiJodtaicpmrs, barbiEuratos can. iiiFHa have varied ubcIk 
in eluding preop^rarlve -st^d.iiinn, an^^die^in .adjunci. uiMi .mti 
cnnvuLsanE cherapy. All barb^urates sni coninolled substances, 
huT not ^li are on the S^qinc schedhki ais illusrrfl tt^d in T.ihic \:^.7. 
DDiiase mformiilitii] ii|iptrars ul ibe litmus l£ibte forbiirliilurates. 


p^nlfiharhital 

Pcntobarbctal (NrmbulaJ) is a khurt-acling barbtturatr. t-omicHy 
prejHjFibcd u -4 wdiifb¥-h>pnolic hr niioninU. pef»Eoh,irhiiu( U 
ouw prkicipaLly uied prco|.icrativcJy lu rclioe ajtsticiy and ptin'klc 
^id^lLon. Ill -.iddiTion, it is ui^ ucco^ioniilJy Lu izeitntrol iUXm 
cpilepticus. KeoE[»l»jirbilal m^iyalso be um»] Ui Tr^al withdrawd 
sy paptomf; [n pairienT* who arc physically dependent on barbi- 
turalcii or Lionb^TbilLLrate hypnotk^, El available in oral, 
injeetable, and iicctal dosage tdim.^. 


Pharmacokinetics: Pentobarbital 

Route' 

Onset ffT 
Aebion 

Peek plasma 

CoticentratlQn 

EFiniirKetion 

HaH-Ule 

□uratfoo 
of Aetion- 

PO 

30 GOmih 

1 *2 hr 

ZD rtiin 

3-4 N- 


phenobsrbitBl 

Hhenob-artnla] is cuniidered ih-e pnitolypic-oJ barbiturate and is 
ebssihed a hiiij^-acting ding. PheiK.ihurhiiiLl i;s used fm ibe 
prtii'e-niitin cil'i;^"nt'rillizjtd buidc-ckinic wiaiJi'cii and I'cvcr-induccd 


conyuisiuiis- In addition, il has been lisehiL Ln the Ireatmcnt of 
hyperbilirubinLuniii in ni^na.te<:. Cliirffiitly it Esorily rarity used 
as a sedative ainJ is iio l^n^er reiununendeLi lu be used iis -a 
hypnotic drug. It is ati^ilabk in oral and anjcctabk fomts. 


Pharmacokinetics j Phenobarbltal 

noiitfi 
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O^nurtbiniao 
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3D min 
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OVER-THE-COUNTER HVPMOTICS 

NEiikpr«S4'tipliH;iji ski^pEng^jd^tolWr1> umtain ^ntihUt^iiiinifs 
Cliapt-LT .Ibh These drugs have a O^S dcpr-csiant elkcL The 
mo:jt ainamon antihistJimini,*:^ contained in over-thc-L^runter 
sleepiii}^ aids are doxylailiinc {Ihusuili) and dipbciillyilratEiine 
(.SomLofich .^natgc.sks fe.g., acetaminophen |scc Chapter LlI-]j 
ure .siMncTimti ad+kd rn snme ^n^iin roller' if |>4iin i^ 4 
pcinenE of the -sleep disturlxince aL'elaminophcn/ 

diphenhydramiiiic | Fjctra .‘irrength Tyknol TMt). As with other 
CNS deprevvonls, concurrent use of alct^bol can cause additive 
CN"?! dcprcM-ion. 

MUSCLE BELAXANTS 

A variety uf condilicins- such as Iraimia^ inflammaticin, aiLjdelyi 
and p^Ln can be asscHitafeii with acute muscle spasm.-s. T he muscle 
reb.nanl& 4rr A group of comptiunds Eluil act preduniiiianLly 
wiOiin the to relieve pain asHociated with sSoeletal niuscic 
hfoit ruuscle r^lixmu are knowti as rn-t'm^ 

akeletaJ muscle ielax.ants because ihdr sile uf acliim is the CKS. 
Ckntrdly acting skektal mu-sek rdaxarits arc simibrin ^tnteture 
and aciiuri to tuher CNS deyTreSsatii^i -Such as dui/epam. [| h 
believed that the mu-sclc relaxant elfccLi are related to this tJNS 
depr^^^yml setavity. Only one of ibew LOjnpotindi, dautrolenc, 
acts directly on skeletal muscLe.lt belongs tua group tif rcloxantH 
known 4-^ d^fe^;t-a^;ting 4wki4] rnuskb rfb^anliiH M thri^^ly 
resembles GAK'\_ 

ifluchanisni of Action pnei Drug Effects 

The TivaioriTy of the mawle rcbxanii wf\rk within the f’Nb. 
Their beneheiid etTeclsi itt belitTed to Conte J'rom their Sedative 
effects rather than from direct mu;iclc rdaxalion. Danrrolcne 
avt» direclLy uii the exLdaiLuii^cunirajJlioti coupling of muscle 
hbers and not at the level of the CN"S. Et directly affects skcLetaL 
musetfs Iw iiccFftHging th^ rwpoiiw of the mtisck to .itimuli. It 
appears lo eaerL ita action by clecreai-Lng the anauunt uf caicLuni 
released bowi storage silcR in the ^rcoplasmic reliculii of muscle 
Jibm. All other inuscb nel.iiciirtEs Itiwe no direiti cflkxsivn rrnrnki, 
nerve conduction, or muaclc-nerve punctinns and haw a depres- 
S4ni etTMt on the €NS. Their elfects are tlie result of CMS 
depression in the brain prunariJy al the level of the brainstem, 
ihitl^ums, aud ba^al gangli-i itnd uLm,-* at the ^pin^l cot'd, Thif 
e^kls of mti^le teLaXoJlts ^ire fcELLtaticut of striated 
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V. Barbiturates 


V, BARBITURATES 


iThe barbiturates were fortnerfy the mainstay of treatment to sedate the 
Ipatlent or to induce and maintain sleep. Today^ they have been largely 
'{replaced by the benzodiazepines, primarily because barbiturates Induce 
^^toierance, drug-metabolizing enzymes, physical dependence, and are asso- 
fciated with very severe withdrawal symptoms. Foremost is their ability to 
icause coma in toxic doses. Certain barbiturates, such as the very short-act- 
JJing thiopental, are still used to induce anesthesia (see p, 135), 

A. Mechanism of action 

The sedative-hypnotic action of the barbiturates is due to their interac¬ 
tion with GABAa receptors, which enhances GABAergictransmission.The 
binding site is distinct from that of the benzodiazepines. Barbiturates 
potentiate GABA action on chloride entry into the neuron by prolong¬ 
ing the duration of the chloride channel openings. In addition, barbitu¬ 
rates can block excitatory glutamate receptors. Anesthetic concentra¬ 
tions of pentoborbltol also block high-frequency sodium channels* All of 
these molecular actions lead to decreased neuronal activity. 

B, Actions 

Barbiturates are classified according to their duration of action {Figure 
9J). For example, thiopental [thye-oh-PEN-tal], which acts within sec¬ 
onds and has a duration of action of about 30 minutes, is used in the 
intravenous induction of anesthesia. By contrast, phenobarbital [fee- 
noe BAR-bi-tal], which has a duration of action greater than a day, is 
useftu in the treatment of seizures (see p. 178). Pentobarbital [pen-toe- 
SAR-bi-tal], secobarbital [see-koe-BAR-bi-tal], and amobarbital [am-oh- 
BAB’bi-tal] are short-acting barbiturates, which are effective as sedative 
and hypnotic (but not antianxiety) agents, 

1, Depression of CNS: At low doses, the barbiturates produce seda¬ 
tion (calming effect, reducing excitement). At higher doses, the 
drugs cause hypnosis, followed by anesthesia (loss of feeling or sen¬ 
sation), and finally, coma and death. Thus, any degree of depression 
of the CNS is possible, depending on the dose. Barbiturates do not 
raise the pain threshold and have no analgesic properties. They may 
even exacerbate pain. Chronic use leads to tolerance. 


DURATION OF ACTION 
OF BARBITURATES 


Long-acting 


is the accepts 
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Phenobarbitai 


Short-acl»no 


Secobarbital 

Amabarbttai 


2. Respiratory depression; Barbiturates suppress the hypoxic and 
chemoreceptor response to CO 2 , and overdosage is followed by 
respiratory depression and death. 

3. Enzyme induction: Barbiturates induce P450 microsomal enzymes 
in the liver. Therefore, chronic barbiturate administration diminishes 
the action of many drugs that are dependent on P450 metabolism 
to reduce their concentration. 


Ultra-short-acting 


Therapeutic uses 

1. Anesthesia; Selection of a barbiturate is strongly influenced by the 
desired duration of action. The uitrashort-acting barbiturates, such 
as thiopental, are used intravenously to induce anesthesia. 

2. Anticonvulsant: Phenobarbital is used in long-term management of 

tonic-clonicseizures, status epilepticus,and eclampsia.Phenobarb/to/ 

has been regarded as the drug of choice for treatment of young chil- 


Thiopentaf 


Figure 9.7 

Barbiturates classified according 
to their durations of action. 
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■i WMm Ak/atoc rrJ i lI&LI u-Pf Ii m nii^Ti- 

minuidi. ipu!>- irrjl KT i« t^ki r»- 

fTTifJi.- fjirn, k'^4m^ lo S' iin]"'w|j'.'jbfe' <’mwr Ilf juJ 

>V^Liifrii.-iiiLMift. Tkc'irHuli^« d-CL| lu ■ 

MMiniLUEl cftftuJ DUY IKK OfOLT Iw £S EU •hi ITUnum. 

11w nwpif cfVPLffhraCHin rtf'lwTF^vJiWirir*™^ » Brb|nr^r|r 
fT^iidi n almin4 ricknhrii Mh'<(riJAnl Snfli inlYa- 
TirTm.»iJHTTld>4J-M1iWi j|rSii^BiiX"UaMi1h Iq^pC^Bihi Wflhi 

im-MhiiitfiiJji mfrdMivk C^WHp^^iaoim mr mwtinuf 

^p i 3Dr ■uw'4- -P- -E nitcn 

M- iiIiIbiMiiiiI' V 1>W OiA (if Mild 4i-4^r. I h^w^. h- 
cun' boLEPdkuqniw m n-rv^iMKjtly wnK ind 

li#r|iinira|/v ihrif rflEvii —iii^ i.bMnpli'^Hif*— 

jfr ihCrr^d wh i i l i lIi€¥ dli- Uj^ lIi nilli shfic 

iliJhcf a^pna. 1 a aJeIjikii, MHBt iifiddmi B-ho rKvrvr 
jwT^w-rqM'Tirptf'- a pc^npUfJ "pFTjchwjl"' ■ridr^ 

iKvti truijg If 4^nl ^hrif tHttaTW jiHJiu^ mi 

if^iUTfd dilfealinirAAtn of ihr Jiii>4. Ill CMtm, 

rt jpf«^4n duf dif dfiild pffdsnHauuh •fi'fifncnoH ^ -iit'in 

fr^iiTT ri&TT ^ ^ ■f^r« \1- 

rfniu^ juriikmirjl fecSi’^p-an L:;in b# rtTcnr4. Eb^irujnul, 

rlrfli' WM/ Ad IMpOAd tO ddjninnCTJUDil ^.4' ddJh 

imMf txTU-TiiiAJvpnf. 

I 'kKiiMjBTp J li m bv:nja'hluiU|nTV jnl.^^juiiS lIliJ bdiBukr lla: 

afiiviry iib tcix&MlkUEfHnrh ir C MS Mfi.. 55 |r- 

HM- irvt^f IK^dutUf-prifulatP;*! fc«* [»■» Wn atpJWi 1^ 
niK'hd jf’pfh^iAM# u iJin>^iD: iMhdAK i4iciv:idi.'cim^ ^ir 
fiWcD JH iHpffwncid'bur n cue rKeeanf rutd ^ullaE 

fij rHbfr <Ik .W»«iiin« 4if 

l^dutEnC ^fw ■■ U 1^ d*'*' 

teas EfKfuito EfAMidiL ufi-T» i iiiuiitMH L^f 1 ii^. rhf cifi&n ci 
KTvm M f^^dfafi I FSci^rv^ tsuif hf ini>fiiEY^fd 

iJopflfi Rh nv47t»rri tvTmM# IV t*i Anwrist Mh^idf 

lKi- jciiiLm; rilbkHEiil itv hniAMk.ii~i:|Hnr. .‘UJjLmrrulli. 
iumjHwEs^luiiiHn^porftw^uiafiN-aulEllEKU Mikictft 
pnrup ■MT>i Pickkir criii^ ftradKlw. jmI Jri/wp; 

i4iMr^, d biA ImtiS vicli Hii^usrk- 

badmiifMci- Mt xdjMin'-ltlfniJIri:^ [hjl Jk1 m 

f9fHr- 4^ rht cmmC df>d pcnfftrrjJ rhTiv^tF i!i?re7m ajh£ oi 

■JkFji'^. ippKilIk ^ki cadiv muvlri |lirir dEna'jl 
Ur itki4f - tL iSi 'tk Eirrt .KBi vutk ttum nn1J. mfaliim IcK 

oiwu. IhrtNarjijn culit-ibtiifEij imL> Fotp uierj Jmri 

AThnf ;'diiof«ipHi ■■j rwk'-JkniEpI'. dlipn^ATlnf I pfni'-itur-< 
IfiLiJ > PHcem4>-l£E rl^il ilufhrf li I. 4nJ ^■-ni.> 

bsbiMl. GmmlJv. eIv uladJvn •pmnf Jikl i}iuiL>.%.iriny 

buriniiarMpip .sr aj lur |#BiprvhLrj| wjjtl'afui. ^'^irri m^TlI 

Altl^ li dtf pHipEf tfiiMVr JulweMi^ wJt MW iJit-. 

dfi»rj a penmjbMKMi ilodc mn^^fYnKalj^iiL 

}wmT*fc, vmjM Er-xnfifl4 JTfpjtrnBiis-^ trpj bTp^divjPltu. 

Bacbfid il-nt hiMr fiti cpidif m «(Vm uwJ jC wJ ritnf 

dwN mJppa A iKih- painfril "itwn hifk ttir^Tvinr ili%^ 
jrrF jJkrynuffi^ Tku*. »f»<" tlw piNrap m jnpfipwfJ 
fA^^fnrrWE- p-mi. .vrr aiUphsuI xruJiijnM >'p3miUTjl ifm'J'- 
vmiii br lliifill 


HI M\ JvjAJupc-JiTKqS |miW 
i»ntc rJwl cm hf gfp-iv nrvti% ^ pvnpi^ |i’rkJo-4>sw' 
pnu^-niinck w^i iplwb Im'jj umdwiP. «t 1J It 'tned. Ttv 
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rl Irv^nrr ■ 1 Iw orlhmi)ifn|^ ikw |% 4-^ ii^,'^ ivt 
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Inppwis'^i'-in .\Hhc%^ TiwrK«-4wiiitil ar- dti* ^ 

iiaT.n€niiui afjEi.'fcifiO', ifwii- .vr In djij rcj^miiriff ihlr Ivule- 
i>E iitMiwnriidi h-T pf£ifrir fH<'%vt£ariJ wdir^. hinW- 
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is not formed feom a-hydroxyammes. However, the require¬ 
ment for amphetamine >200ng/mL may not be satisfied in 
some cases of known methamphetaminc ingestion, espe¬ 
cially during the initia! 12 hours postdose period, leading to 
false-negative results.^^'^^ To increase detection rate for 
amphetamine and methamphetamine, SAMHSA has pro- 
posed^^^ a reduction of the screening and confirmation 
cutoff fi^om lOOOng/mL and SOOng/mL to 500ng/mL and 
250 ng/mL 5 respectively, Methamphetamine would require 
the presence of at least lOOng/mL amphetamine metabolite 
for a positive result. In a 2002 study^^ these lower cutoff 
values increased the detection rate for mcthamphetamine by 
48% compared with current cutoff values. Moreover, the 
highest detection rate for methamphetamine was achieved 
by use of the 250iig/mL cutoff with elimination of the 
amphetamine requirement In the described procedure, 
periodate oxidation before derivatization destroys Ct- 
hydroxyamiaes and therefore eliminates possible fzhc report 
of methamphetamine owing to their presence.^^^ 

Barbiturates 

The barbiturates have a low therapeutic index and a rela¬ 
tively high abuse potentiah Because of their rapid onset and 
short duration of action, the short- to intermediate-acting 
barbiturates are used as sedative-hypnotics (amobarbltaf, 
butabarbital, butalbital, pentobarbital, and secobarbital) and 
are those most commonly abused. The longer acting barbi¬ 
turates (niephobarbital and phenobarbital), used primarily 
for their anticonvulsant properties, are rarely abused. 

Pharmacological Response 

Barbiturates suppress CNS neuronal activity and thus have 
sedative and hypnotic properties,*^^ This CNS suppression is 
a result of barbiturate-enhanced activation of the inhibitory 
GABA-ergic neuronal system mediated by the neurotrans- 
mitter y-aminobutyric acid (GABA).®* Postsynatic GABA^ 
receptors are multisubunit transmembrane Cl” conductance 
channels, which when activated by GABA open to allow flow 
of Cr into the neuron, with subsequent hyperpolarization 
and inhibition of electrical transmission. At low dose, some 
barbiturates bind to the GABA^ receptors and enhance their 
response to GABA. At a higher dose, barbiturate binding 
results in prolonged opening of the Cl" channel, without the 
necessity for GABA binding. In addition, barbiturates sup¬ 
press excitatory glutamate-responsive AM PA (alp ha-amino- 
3"OH-4-isoxozok propionic acid) ion-gated receptor 
subtypes. 

Because of their low therapeutic index and high potential 
for abuse, the barbiturates have largely been replaced by the 
safer benzodiazepines for sedative and hypnotic purposes. 
Nevertheless, they continue to be available for this purpose 
or in combination with other analgesic, antihypertensive, 
antiasthinatic, antispasmodic, or antidiuretic drugs. The 
combination of barbiturates, such as butalbital with anal¬ 
gesic preparations^ is ironic. Not only do barbiturates lack 
analgesic properties, but at low doses they antagonize the 


effects of analgesics. Phenobarbital is effective as an anti¬ 
convulsant drug (see Chapter 33), and short- and ultrashort¬ 
acting barbiturates (Table 34-10) are used for IV anesthesia. 
Anesthetic doses of barbiturates, such as pentobarbital, are 
also used to reduce intracranial pressure from cerebral 
edema associated with head trauma, surgery, or cerebral 
ischemia.^®^ For the induction of this therapeutic oomaj 
sufficient pentobarbital is administered IV to achieve a 
serum pentobarbital concentration between about 20 and 
50pg/mL. Therefore appropriate analytical methods are 
necessary to monitor serum pentobarbital concentrations 
Ln these circumstances. Moreover, barbiturates continue to 
be subject to abuse and are a source of intentional or, less 
commonly, accidental drug intoxication. Measurement of 
the common barbiturates in serum or urine can aid in the 
diagnosis and management of barbiturate mtoxication. 

The genera] formula for barbiturates is given in Table 
34-10. Any change in the constituents at position five that 
confers an increase m lipid solubility typically results in 
increased onset of action, decreased duration of action, and 
increased potenqr. Moreover an increase in hydrophobic 
properties also leads to more rapid and extensive hepatic 
metaboUc clearance and thus to decreased urinary elimina¬ 
tion of an unchanged drug. 

The classification of barbiturates as “ultrashort-acting” 
“short-acting,” “intermediate-acting,^ and “long-acting” 
refers to the duration of effect and not to the elimination 
half-life. The duration of action is determined by the rate of 
distribution into brain and subsequent redistribution to 
other tissues.®^ 

The major manifestations of barbiturate intoxication 
are CNS, cardiovascular, and respiratory depression. Severe 
intoxication results in coma, hypothermia, hypotension^ and 
cardiorespiratory arrest 

Appropriate treatment for barbiturate intoxication 
includes general cardiopulmonary support and measures to 
prevent further drug absorption and to enhance elimination. 
Urine alkalinization may enhance the elimination of long- 
acting barbiturates (e.g., phenobarbital and barbital) but has 
little effect on intermediate-, short-, or ultrashort-acting 
barbiturates. 

Once filtered by the glomerulus, a nonionized drug may 
be appreciably reabsorbed by the tubules. The goal of alka- 
linization is to maintain the urine pH between 7.5 and 8.5. 
In this pH range, a large fi'action of an acidic drug will be 
ionized, and its elimination in urine will thus be enhanced. 

For urine alkalinization to be effective, the drug should 
have low plasma protein binding, be appreciably eliminated 
in urine as an unchanged drug, and have a below 7.4. 
Erom an examination of Table 34-10, only phenobarbital 
(and other long-acting barbiturates [e.g., barbital]) fulfills 
these criteria. The primary route of elimination of ultra- 
short-, short-, and intermediate-acting barbiturates is by 
hepatic metabolism. Thus with the exception of aprobar- 
bital, only small amounts are eliminated in urine as an 
unchanged drug. Moreover at pH 8.0, only about 50% of a 
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"^Qjcygen at position 2 is replaced by sulfur. 


short- or intermediate-acting barbiturate (piC^ 7*9 to 8.1) is 
ionised, whereas phenobarbital (pK^ 7.2) is about 85% 
ionized. Hemodialysis is effective in increasing the elindiia- 
tion of ah barbiturates* However, it is more effective for long- 
acting barbiturates than for shorter-acting barbiturates 
because of differences in their lipid solubility and protein 
binding* Whereas urine alkaliiiization may increase the elim¬ 
ination of phenobarbital somewhat, it is considerably less 
effective than the process referred to as GI dialysis, which is 
mediated by the repeated oral administration of activated 
charcoal (multiple-dose activated charcoal, 

The rationale for MDAC therapy is that drug secreted into 
the Gl tract (along with a previously unabsorbed drug) is 


bound by charcoal and thus cannot be reabsorbed. Drugs 
that are amenable to this process are ones that have a small 
volume of distribution, low protein binding, and a pro¬ 
longed elimination following overdose* Currently, MDAC 
is recommended only for the treatment of serious pheno- 
barbital, theophylline, carbamazqpine, quinine, and dapsone 
overdose*^ 

The barbiturates undergo extensive hepatic metabolism 
in which the C5 substituents are transformed to alcohols, 
phenols, ketones, or carboxylic acids; these metabolites may 
be excreted in urine in part as glucuronide conjugates. For 
some barbiturates (amobarbital and phenobarbital), 
N-glucosylation is an additional important metabolic trans- 
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Decrease DURATION Increase 


FUNDAMENTALS OF ANESTHESIA 


as 


BARBITURIC ACID DERIVATIVES 


IT-N (1) - ' (C) 0=^0 

1 I R. 

0^-^C (2) (5) C 

I I 

H-N (3) . (4) r-=0 

Fig. 20*—The slnictural formula of barbituric acid. Following is 
a caniparison of certain barbituric acid derivatives, showing how they 
differ in chemical structure* The barbituric acid derivatives are listed 
in the order of decreasing duralion of action* The numbers which 
head the col uni us in (he table below refer to the numbers that designate 
position in the structural formula. 
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ethyl 
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phenyl 

Barbital (medinal j veronal) . 

U.S.P* 

ethyl 

ethyl 


Dial. N.N.R* alTyl allyl 

Iprfll ... . Nf .N,R. ethyl isrtpropyl 

Calcium 

Sodium 

Alurntc* H *.*..*. H . H ***** H **. N,N,R* allyl isopropyl 

Ntonal H .***.*.. H *,..*.,** H . N,N,It* ethyl ii-butyl 

Nostal-. N.N.R. broitlallyl isopropyl 

Amytal...*.*... N.N.R. ethyl Isoamyl 

Sandoptal.*.. N.N.R. allyl isobutyl 

Pernostoii**....***.*,*.*,,. N.N.R* bromallyl Betabutyl 
Pentobaihital (Nemlnital) * . * N*N*R* ethyl l-niethylbatyl 

Phanodom.. NhN*R. ethyl cyclohexenyl 

Orlal-sodium* *. ***...** N.N*R* ethyl n-heityl 

Evipa! * *. *.. methyl cyclohexenyl 


Pcntothal sodliinri* **,***,*,. N.N*n* ethyl l-methylbutyl 
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IN THE SUPREME COURT 
STATE OF SOUTH DAKOTA 


CHARLES RUSSELL RHINES, 

App. No. 

Plaintiffs 

vs. 


SOUTH DAKOTA DEPARTMENT OF 
CORRECTIONS, MIKE LEIDHOLT, 
SECRETARY, SOUTH DAKOTA 
DEPARTMENT OF CORRECTIONS, and 
DARIN YOUNG IN HIS CAPACITY AS 
WARDEN OF THE SOUTH DAKOTA 

STATE PENITENTIARY. 

THIS IS A CAPITAL CASE 
EXECUTION SET FOR 

BETWEEN NOVEMBER 3, 2019 
AND NOVEMBER 9, 2019 

Defendants. 



AFFIDAVIT OF DANIEL R. FRITZ 

STATE OF SOUTH DAKOTA ) 

:SS 

COUNTY OF MINNEHAHA ) 

Daniel R. Fritz, being first duly sworn on oath, states and alleges as follows: 

1. I am an attorney for Plaintiff Charles Russell Rhines in the above-captioned case, and I 
have knowledge of the matters herein. 

2. Attached hereto as Exhibit 1 is a true and correct copy of selected pages I received from 

the Office of the Attorney General that were attached to a letter from the Attorney 
General dated August 8, 2019. 

Dated this 1st day of November 2019. 







Daniel R. Fritz 


Subscribed and sworn to before me this 1st day of November, 2019. 


(SEAL) _ 

Notary Public - South Dakota 
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MARTY J. JACKLEY P3^ 773-4106 CHARLES D. McGUIGAN 

AHORNEY GENERAL TTY (605> 773-6585 CHIEF DEPUTY ATTORNEY GENERAL 

www.state.sd.us/atg 


April 17, 2012 


Domenic J. Veneziano 

Director, Division of Import Operations and Policy 

Department of Health and Human Services 

Food Sc Drug Administration 

12420 Parklavm Drive, Room. 310 9 

Rockville, MD 20857 

Dear Director Veneziano: 

I would like to take this opportunity to address your recent 
letter to the state of South Dakota. Your letter seeks "to make 
arrangements for the return to the FDA of any foreign- 
manufactured thiopental in [its] possession" based on the recent 
decision of the federal court for the District of Columbia in 
Beaty. 

Beaty is not controlling authority in South Dakota. Since the 
State of South Dakota was not a party to any court proceedings 
purporting to determine the legality of its importation of 
sodium thiopental, and since South Dakota is outside the Beaty 
court's jurisdiction, the State has not had an opportunity to be 
heard in its defense. 

In any event, your concern regarding South Dakota's importation 
of sodium thiopental is misplaced. I am enclosing the FDA's 
March 25, 2011, letter authorizing South Dakota's importation of 
sodium thiopental stock and the accompanying Forms 236. These 
documents reflect that South Dakota complied with FDA 
importation processes. 



Dotnenic J. Veneziano 

Department of Health and Human Services 
Page 2 


Though South Dakota did not acquire its sodium thiopental from 
Sandoz or Dream Pharma, the manufacturer and supplier in 
question in the Beaty decision, it nevertheless independently 
tested its drug. South Dakota's drug tested positive for 
meeting the United States Pharmacopeia's sodium thiopental 
standards for safety and efficacy. 

To my knowledge, no such testing was performed on the 
Sandoz/Dream Pharma sodium thiopental at issue in Beaty. Such 
testing may have alleviated the judge's concerns. Testing may 
have even deprived the Beaty plaintiffs of standing to bring 
their claims in the first place since it was the alleged (but 
unproven) inefficacy of imported sodium thiopental that 
allegedly placed them at an increased risk of pain during their 
executions. 

If the FDA would like to independently test a sample of South 
Dakota's sodium thiopental, the State is certainly willing to 
accommodate; however, the State must retain legal custody of 
sufficient amounts of the substance to preserve chain of custody 
and to assure its safety and efficacy for future use if needed. 

As you are aware, the FDA has historically taken the position 
that drugs "used for the purpose of state-authorized lethal 
injection clearly fall outside of FDA's explicit public health 
role." See FDA's December 29, 2010, Sodium Thiopental 
Statement. Courts have concurred. In a prisoner suit much like 
Beatyr Che court in Delaware v. Deputy, 644 A.2d 411, 419 (Del. 
1994), refused to construe "the FDCA's purpose to include the 
prevention of lawful executions of inmates." 


The Beaty decision also conflicts with several federal court 
decisions. For example, in Jones v. Hobbes, 745 F.Supp.2d 886 
(E.D.Ark. 2010), several inmates brought claims protesting 
imported sodium thiopental. The Jones court ruled that 
"Congress committed complete discretion to the executive branch 
to decide when and how to enforce [the FDCA] and authorized no 
pjfivate right of action for the enforcement of those statutes. 

Again in Durr v. Strickland, 2010 WL 1610592 (S.D. Ohio), the 

court held that the FDCA was "not the proper mechanism for 
seeking injunctive relief from executions." See also Trick v. 

Ray, 2010 WL 4810653 (M.D.Tenn.); Fruden v. Pillig, - 

F.Supp.2d-, 2012 WL 292474 (D.Nev.); West v. Ray, 2010 WL 
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3825672 (M.D.Tenn.); Bowling v, Haas, 2010 WL 3825467 (E.D.Ky) 
State V. Ellis, 799 N.W.2d 267 (Neb. 2011). 


The Beaty ruling is also incompatible with several United 
States Supreme Court decisions. For one, Beaty is 

incompatible with Brewer v. Landrigan, -U.S. , 

S. Ct. 445 (2010), because it speculates that imported sodium 
thiopental is ineffective. While it is true that the FDA, as 
a general rule, excludes some foreign drugs because of 
efficacy questions, such generality does not supply proof of 
a risk of harm when a particular drug is in question. 
Landrigan, 131 S.Ct. at 445. Landrigan prohibits speculating 
that a drug is unsafe or ineffective simply based on its 
foreign origins. Because the Beaty court had no evidence 
that the Sandoz/Dream Pharma sodium thiopental at issue was 
unsafe, the court could not simply speculate that the drug 
"increased [the plaintiffs'] risk of harm" without running 
afoul of Landrigan. Beaty, 2012 WL 1021048 at *4. 


Beaty is incompatible with Baze v. Rees, 553 U.S. 35, 49, 128 
S.Ct. 1520, 1531 (2008), because it creates a means to 
challenge drugs used in one's execution based simply on a 
"'relatively modest' increment of risk" of harm, whereas Baze 
requires that no method of execution may be challenged unless 
an inmate alleges that he faces a "substantial risk'' of 
"serious pain." Compare Beaty, 2012 WL 1021048 at ^ 

Baze, 553 U.S. at 49, 128 S.Ct. at 1531. Beaty's relaxed 
standards are incompatible with Baze. 

Beaty is also incompatible with the Heckler decision because^^ 
it permits inmates to bring actions to "restrain violations. 
Hecher v. Chaney, 470 U.S. 821, 105 S.Ct. 1649 (1985) The 
FDCA expressly reserves such authority to sui s g Y 

the government. 21 U.S.C. § 337. According to Heckler, 
whetLr to bring suit under 21 U.S.C. § 337 is vested solely 
in the FDA's discretion. Beaty fails to address, et ^ 
exDlain how the federal APA trumps Congress' express will 
St icticL to "restrain [FDCA] violations' be brought only 
in the name of the government. 

The foregoing cases firmly place the 

distinct and singular minority of one. Yet, 

impose the Beaty decision on South Dakota 

have approved the FDA's enforcement and importation p 



Domenic J. Veneziano 

Department of Health and Human Services 
Page 4 


The United States Supreme Court has made it abundantly clear 
that "the decision that capital punishment may be the 
appropriate sanction in extreme cases is an expression of the 
community's belief that certain crimes are themselves so 
grievous an affront to humanity that the only adec^ate response 
may be the penalty of death.” See Gregg v. Georgia, 428 U.S. 
153, 184 (U.S. 1976) . 

One such grievous offender is Donald Eugene Moeller, who raped, 
sodomized, and stabbed to death a 9 year-old little girl 22 
years ago. Two separate juries of South Dakota citizens 
sentenced Moeller to death for his crimes. Twenty-two years for 
a victim's family to await justice is disturbing, particularly 
in light of Congress' clear direction to the Department of 
Justice in the 2006 AEDPA amendments to establish the rules for 
state death penalty certification procedures, a responsibility 
that appears to have gone unfulfilled. 

Furthermore, were the FDA to initiate forfeiture proceedings 
against departments of corrections, it would be selectively 
enforcing the law because hundreds of hospitals are in 
possession of imported sodium thiopental. To evenhandedly 
enforce the law, the FDA must bring forfeiture proceedings 
against anyone possessing imported sodium thiopental, hospitals 

included. 


As the American Society of Anesthesiologists has informed the 
FDA, death penalty abolitionists have, through such tactics as 
the Beaty lawsuit, attacked the sodium thiopental supply chain 
"to the point that the safety of American patients is now in 
jeopardy.'' See ASA January 7, 2011, letter, copy attached. In 
short, if the FDCA mandated you to interdict and confiscate all 
imported sodium thiopental, innocent patients who require sodium 
thiopental would be placed at risk. 


Finally, there is presently no urgent need to confiscate South 
Dakota's sodium thiopental justifying an ex parte proceeding of 
any nature because no executions using sodium thiopental are 
presently scheduled. South Dakota is not willing to 
State property without proper notice and opportunity to be hear 
before a SoutL Dakota court, and before an appellate court if 
necessary, unless and until we have a satisfactory rep acemen 

inventory. 
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In conclusion, my office will gladly provide you with any 
information you request regarding the source, purity, or 
efficacy of the State's sodium thiopental inventory. We will 
further agree to notify you in the unlikely event that the State 
would need to utilize its sodium thiopental inventory for an 
execution before it expires in September of 2012. However, the 
State must keep its sodium thiopental inventory in its current 
temperature- and humidity-controlled environment to preserve 
State property. 

Please feel free to contact either myself or Assistant Attorney 
General Paul Swedlund in my office to discuss how we may address 
any further concerns that you may have. 


Sincerely, 



ATTORNEY GENERAL 

MJj/lde 
Enc. 


South Dakota Governor Dennis Daugaard 
United States Attorney Brendan Johnson 
Secretary Dennis Kaemingk, Department of Corrections 
Warden Douglas Weber 


cc: 
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ERM A.12(B) Capital Punishment Final Days Procedures 

A. GENERAL 

1. The punishment of death shall be inflicted within the walls of a building at the State Penitentiary. 

SDCL §23A'27A-32,23A-27A-33. The South Dakota State Penitentiary (hereinafter SDSP) shall 
provide all proper equipment and appliances for the infliction of such punishment, SDCL 
§23Ar27A-32,23A-27A-33. The necessary setup includes a room, hereinafter referred to as the 
"Chemical Room," equipped with a one-way mirror that allows occupants to observe the Execution 
Chamber and the inmate after he is snapped to a gurney in the execution chamber 

2. Death shall be inflicted by administering intravenous injections of a subetance or substences in a 
lethal quantity. The substance or substances and manner of execution shall be and remain 
consistent with state and federal consfltutionai naquirements as identifiBd herein, 

3. The Warden or designee is responsible for having the chemicals for leflial injection and any other 
necessary Items for use on the scheduled date of execution. Under die direction of the Warden or 
designee two complete sets of the substance or substances used to conduct an execution shall be 
kept in separate secure locations. 

4. The Warden shall arrange for the attendance of South Dakota Department of Corrections (hereinafter 
SOOOC) staff, law enforcement officers and other persona he/she deems necessary and proper to 
perform the fenctions involved In conducting a scheduled execution. This shall indude all those 
required by South Dakota statute to attend. 

5 If at any time during the execution process the Governor staj®, pardons, or commutes the sentence 
of the condemned person or If a court of oompetent jurisdlctlQn Issues a stey after an execution has 
commenced, the execution team shall stop the execution. Ambulance staff equipped with advanced 
life support capabilities, includirtg a heart defibrillator end such supplies and equipment as would be 
needed to attempt to revive an hdMdua! who Iras been injected with one or more of the substences 
identified In Section D, shall be on standby at the SDSP. 

B. QUALIFICATIONS OF EXECUTION TEAM MEMBERS 

1, An execution carried out by intravenous Injection Shall be performed by per8on(s) trained to perform 
■venipuncture and to administer intravenous Injections. The peiBon(s) shall be selected by the 
Warden and approved by the Secretery of Corrections. SDCL 23A-57A-32, 

2 The p6raon(a) selected by toe Warden to mix the drugs and prepare the syringes shall demonstrate 
proficiency through relevant training and two years' experience in toe preparation of syringes for 
intravenous adminlsttatlon and mixing smd preparation of drugs for such administration. 

3. The per5on(E) selected by the Warden to Insert the intravenous needles into toe veins of the prisoner 
and connect, monitor, and maintain intravenous lines shall be certified or licensed and have at least 
two (2) years' profes^onal experierwe as one of the foltoiMng; medical or osteopathic physiciwi, 
physician assistant, registered nurse, certified medical assistant, licensed practical nurse, 
phlebotomtst, paramedic, emergency medical technician, or military oorpsman. 

4. The person{s) selected by the Warden to administer the injections shall demonstrate proflclBncy 
through relevant training and two years’ experience In toe administration of drugs by intravenous 
injection. 
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PREPARATION OF CHEMICALS 

1. The foltowing Identifies the contents of each syringe used in the course of the S-Orug or 2-Drua 


executions. 

SYRINGE 

LABELED/MARKED 



Backup syringes (if needed); 




CONTENTS 


Sodium Thiopental (1.5 grams In a 60 cc 
solution) or Pentobartfitel (2.6 grams in a 50 
cc solution) 


Sodium Thiopental (1.S grams in a 60 cc 
solution provided Syringe #1 is also 1.5 
grams of Sodium Thiopental in a 60 cc 
solution) or Pentobarbital (2.5 grams in a 50 
cc solution provided Syringe #1 is also 2,5 
grams of Pentobarbital In a 50 cc solution) 


Normal Saline (25 ml) 


Pancuroruum Bromide (100 mg of 2 mg/ml 
concentration in a 50 cc solution 


Normal Saline (25 ml) 


Potas^um Chloride (120 mEq. in a 60 cc 
solution) 


Potesslum Chloride (120 mEq. in a 60 cc 
solution) 



Normal Saline (25 ml) 


#8 

Sodium Thiopentel (1.5 grams in a 60 cc 
soiuHon) or Pentobarbital (2.5 grams in a 50 
cc solution) 

#10 

Sodium Thiopental (1,5 grams in a 60 cc 
solution provided S;imnge#1 is also 1.5 
grams of Sodium Thiopental in a 60 cc 
solution) or Pentobarbital (2.5 grams In a so 
CO solution provided Syringe #1 is also 2.5 
grams of Pentobarbital in a 50 cc solution) 

#11 

Normal Saline (25 ml) 

#12 

Pancuronium Bromide (100 mg of 2 mg/rrti 
concentration in a 50 cc solution) 

#13 

Normal Saline (25 ml) 

#14 

Potassium Chloride (120 mEq, in a 60 cc 
soludon) 
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The following Identifies the oonfents of each syringe used in the 
Sodium Thiopental. r w ^ 


course of the 1-Drug execution using 


SYRINGE 

LABELEDlfMARKED 

_CONTENTS 

#1 


#2 


#3 ” 

sodium Thictoentaf (1.26 grams in a 50 cc 
solution) 

#4 

I 

Sodium Thiopental (1.25 grams In a 50 cc 
solution) 

#6 

Normal Saline (25 ml) 

Backup syringes (if needed): 


#6 

Sodium Thiopental (1.25 grams in a 50 cc 
solution) 

#7 

Sodium Thiopental (1.25 grams In a SO cc 
solution) 

#s 

Sodium Thiopental (1.26 grams In a 50 cc 
solution) 

#9 

Sodium Thiopental (1.25 grains in a 60 oc 
solution) 


3. The following 
Pentobarbital, 


Identifies the contents of each syringe used tn the course of the 1-Drug execution using 


SYRINGE 

.. , , 

LABELED/MARKED 

CONTENTS 

#1 

Pentobarbital (2.5 grams In a 60 cc solution) 

#2 

PentobaititaJ (2.5 grams in a 50 cc sotution) 

#3 


Backup syringes (If needed): 


#4 


"#5 _ 

Pentobarbital (2.5 prams in a 50 cc solution) 


4. Any person sentenced to death prior to July 1,2007, may choose to be executed by the 3- or l-Drug 
protocol set forth In this document, provided the SDDOC possesses the necessary substance or 
substen^s for the merihod chosen at the flme scheduled for the inmate's execution, or in the manner 
provided by ^uth Datota law at the time of the person’s conviction (2-Drug protocol set forth in tills 
document). Any person sentenced to death prior to July 1,2007, shall be executed using the 3- or 1- 
Drug protocol provided in this document using the substance or substances In the 3DD0C’s 
possession unless the Inmate requests in writing to the Wiarden not less than seven (7) days prior to 
the scheduled execution date that the inmate wishes to be executed by the 2-Drug protocol set forth 
herein in accordance with South Dakota law as ft existed prior to July 1,2007. 
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5. For any Inmate sentenced to death after July 1,2007, the Warden shall elect ttte method of execuHo n 
from one of the foregoing 3>, 2-, or 1 'Drug mtifxxts for which the SODOC possesaes the necessary 
substance or substanoee at the time sch^uled for the inmate's execution. The Warden win give 
oxisideratlon to. and make the eflbrt to accommodate, the Inmate's method of preference, provided 
the Inmate selects 3-, 2-, or 1-Prug methods for which the SDDOC possesses the necessary 
substance or substances at the time scholuled for the inmate’s execution. 

D. PREPARATION FOR EXECUTION 

1. The SDDOC staff selected to participate in the executon shall drill at least weekly for six to eight 
weeks prior to the scheduled date of execution. The warden shall schedule additional drills the week 
of the scheduled execution. 

2. Not less than seven (7) days prior to the wiecution week announced in the Warrant of Death 
Sentence and Execution, a phystden or other medical professional qualified to assess venous scosss 
shall ermine the inmate. A written report shall be prepared describing the inmate's physical 
condition and any medical condition of the inmate that may lead to potential problems establidrlng an 
IV site. This report, along witir a copy of the lethal injection protocol, shall be provided to the 
executloner(s) for review and consideration no later than one day before toe scheduled date of 
exe<xjtton. 

3. All substances will be mixed or prepared as necessary no more than 8 hours prior to the execution 
and shall thereafter be maintained in accordance rwfth manufactureis' insbuctions in temperatures not 
in excess of 22®C/71.0®F, or such temperature specifically called for by the manufacturer, until ready 
for use. All substarroes will be mixed or prepared in bright, un-dimmed light 

4. To provide notifioatton of any last minute stay or appeal, arangemente shall be made to provide 
direct telephone access between the Warden, tiie (toemical room, the Govamor's office, the Chief 
Justice of toe South Dakota Supreme Court or designee, and the Attorney Genera's office. The 
Governor, the Chief Justice, and Attorney General or their designees shall be provided with phone 
numbers to the Webden's office, toe chemical room, and multiple backup phone numbers (such as 
personal cell phone numbers of the Warden and Deputy Warden). In addition, tho WSarden and 
Deputy Warden shall be equipped with SDSP lasued radios. 

5. On the date of toe scheduled execution, the prisoner shall be escorted to the execution charhbsr and 
strapped to the gurney by the Tie Down Team, 

6. On toe date of execution, the chemical room shall be kept clear of all persons except for the 
Executioners, the Warden, and any SDDOC staff selected by the Warden to assist with the execution 
of the sentence of desth. 

7. The Tie Down Team Leader shall verify that aV restraints are secure and so advise the Warden, at 
which time the Tie Down Team shall move to toe haltv/ay and stand by. 

8. The IV team shall enter the chamber and establish two Independent IV lines to toe inmate's veins. 

The IV team will establish IV lines only in peripheral veins located In the inmate’s arms, hands, legs, 
or feet, preferably one in each arm. in the event the IV team cannot establish peripheral vein lines, 
toe IV team win establi^ oenfral vein lines by percutaneous methods, but only If the IV team member 
establishing the central vein line can demonstrate current training, credentialing, and proficiency in 
establishing fV lines in central veins by percutaneous methods. The IV team will establish and secure 
the IV lines In such a way as to leave them visible for monitoring. 
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9. TTie g urwy shall at all times be placed so that the Inmate's Mad and are visible to the Warden 

and to those in the chemical room. If the Inmate desires, and if ft will not irrtarfere with the efficaev of 
me substance or substarKes being used for the execution, the inmate's head will be propped up by a 
Arm foann wedge^haped cushion to better permit IV team members In the chemical room to SM the 
inmate s face during the procedure. 


10. Every effort will be extended to ensure toai no unnecessary pain or suffering is inflicted on the 
inmate p 

11. If the IV team cannot secure one (1} w more sites within one (1) hour, the Governor's Office shall be 
wntacted by the Secretary and a request shall be made that Brs execution be scheduled for a later 
date dunng the week of the execution, as set forth in the Warrant of Death Sentence and Execution. 

12. file IV team shall start a saline flow and a sufficient quantity of saline sdution shall be injected to 
oonllrm that the IV lines have been property inserted and are not obstructed. IV team members will 
continue to monitor IV functioriing from within the chemical room. 

E. INJECTION PROCEDURES—3 DRUG PROTOCOL 

1. The Warden shall make a fl nal check with those authorities cited In Section Df4) to ensure no last 
minute appeals or stays have been fifed. 

2. Upon completion of preparaBon for execution (□, atwve), the Warden or designee shall order that 
blinds In front of witness rooms be opened and that the microphone in front of the fomaie's mouth be 
turned on. The Warden or des^nae shall ask the prisoner if he/she has any last words to say. Upon 
completion of the jMlsoners last words, or in the discretion of the Warden, the Wterden shall order that 
the execution proceed. 

3. Upon the Warden's order to proceed, a designated team member will begin a rapid flow of lethal 
chemicals in the foliowirig order. 

4. Syringe #1 

5. Syri!>ge #2 

6. Syringe #3 

7. If it appears to the Warden that the prisoner is not urconsdous within three {3) minutes after 
administration of the sodium thk^ntal or pentobarbital, the Warden shall order the flow of chemicals 
ceased into the primary site. The backup IV shall be used with a new flow of sodium thiopental or 
pentobarbital. 

8. The Warden and IV team shall assess and monitor the inmate’s lack of consciousness by using all 
steps In a graded consciousness check - a sequence of increasingly strong stimulations to assess 
consciousness - starting with checking tor movemert, eyelash reflex, response to verbal commands 
and culminating in a phy^at stimulation that would be painful If Ihe inmate were awake. |f possible, 
a currently certified EMT or other medical pr^essional qualified in assessing consciousness, whose 
identity may, at the Viterden's discretion, remain confidential, will be In the execution chamber with the 
Warden to assist the Warden In determining tiiat the Inmate is unconscious tollowlng the injection of 
the sodlurn thiopental or pentobarbital and prior to the administration of the pancuronium txomide and 
potassium chloride. 
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9. The Warden and IV team shall continuously monitor the IV and infusion sites. If the Inmate appears 
unoonsdoue three (3) minutes after the Initia) or backup flow of sodium thiopental or pentobarbital is 
complete, the executioner(s) shall commence the rapid flow of the remaining chemicals as follows. 

10. Syringe #4 

11. Syringe #5 

12. Syrifvge#6 

13. Syringe#? 

14. Ten (10) minutes after the third drug is administered, the person(&) nesponsble for pronouncing death 
shall examine the Inmate In order to confirm death by checking the inmate's hearth^, breathing, 
pulse and pupils. If the inmate's death is confirmed, the person{s) shall inform the Warden, If that 
per5on{8) is unable to conllim the Inmate's death, the Warden shall order iniection of the remaining 
backup syringes. 

15. Once the peison(8) responsible far pronouncing death has confirmed the inmate’s death, the Warden 

shall announce "At approxImalBly __a.m,/p.m. the eacacution of [inmate's name] was carried out 

in accordance with the laws of the State of South Dakota" or a similar statement to that effoct 

16. The rdCTophone shall be tumned off and the curtalns/blinds shall be drawn. 

17. The witnesses shall be escorted out of the witness rooms and shall sign the Certificate of Execufion 
as required by South Dakota law. 

F. INJECTION PROCEDURES—2 DRUG PROTOCOL 

1. The Warden shall make a final check with those authorities cited In Section D(4) to ensure no last 
minute appeals or stays have been filed. 

2. Upon completion of preparation for execution (D. above), the Warden or designee shall order that 
blinds in front of witness rooms be opened and that the microphraie in front of the inmate's mouth be 
turned on. The Warden or designee shall ask the prisoner if he/she has any last words to say. Upon 
completion of the prisoner's last words, or In the discretion of the Warden, the Warden shall order that 
the execution proceed. 

3. Upon the Warden's order to proceed, a designated team member will begin a rapid flow of lethal 
chemicals in toe follov^ing order. 

4. Syringe #1 

5. Syringe ^ 

6. Syringe #3 

7. If it appears to the Warden that the prisoner is not unconscious within three (3) minutes after 
adminlstratiDn of the sodium thiopental or pentobait^l the Warden shall order the flow of chemiicals 
ceased into toe primary site. The backup IV shall be used with a new flow of sodium thiopental or 
pentobarbital. 
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that would be painful if the inmate were awake. If possiW? 
idenWv man m^ical professional qui^^ in assessing consciousness, whose 

confidential, will be in the execution chamber with the 
the ^ inmate is unconscious following the injection of 

poysstlTEJlStdr*^ pentobarbital and prior to the administration of the pancuronium bn^de and 

9. Warden md IV team shall continuously monitor the IV and inflision sites. If the Inmate appears 

minutes after the Initial or backup flow of sodium thiopental or pentobartStel is 
complete, the executtoner(s) shall commence the rapid flow of the remaining chemicals as follows 

10. Syringe #4 

11. Syringe #5 

is administered, the per8on{s) resporslble for pronouncing 
deathman ewamlne the inmate. The pefson(e) responsible for pronouncing death shall enter the ^ 
chamber and confirm^ath by checidng the Inmate's heartbeat, breathing, pulse and puplje. If that 
sySSes ^ pronounce death, the Warden shall older injection of the remaining backup 

personfs) raeponsible for pronouncing death has confirmed the inmate’s death, the Waiden 

shaH announce At approximately-a.m./p,m. the execution of [inmate's name] was carried out 

in accordance with the laws of the State of South Dakota’ or a similar statement to that effect. 

14. The microphone shall be turned off and Uie curlains/blinds shall be drawn. 

15, The witnesses shall be escorted out of the witness rooms and shtel sign the Certificate of ExecuBon 
as required by South Dakota law, 

INJECTION PROCEDURES -1 DRUG PROTOCOL (Sodium Thiopental) 

1. The Warden shall make a final check with those authorities cited in Section D(4) to ensure no last 
minute appeals or stays have been filed. 

2. Upon rompistlon of preparation for execution (D, above), the Warden or designee shall order that 
blinds in front of witness rooms be opened and that the microphone In front of the inmate's mouth be 
tunned on. The Warden or designee ^all ask the prisoner if he/she has any last vrords to say. Upon 
completion of tee prisoner’s last words, or in the discretion of the Warden, the Warden shall order that 
the execution proceed. 

3. Upon tee Warder’s order to proceed, a designated team member will begin a rapid flow of lethal 
chemicals in the following order. 

‘4. Syringe #1 

5. Syringe #2 

6. Syringe #3 

7. Syringe #4 

B. Syringe #6 
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? ^ministered, the person(B) responsible for pronouncing death shall 
TJ'i’® responsible ibr pronouncing death shall enter the chamber and 

confirm deaftt by diking the inmate's heartbeat, breathing, pulse and pupils. If that pereonfs) Is not 

chemicals to be adminSin JS 

10. Syringe #6 


11 . Syringe#? 

12. Syringe #8 

13, Syringe #d 

14, Ten (10) minutes after the second round of the drug is administered, the person(8) responsible fbr 
pronounoing death shall again examine the inmate. The person(s) responsible for pronouncing death 
sha I enter the chamber and confirm death by checking the inmate’s heartbeat, breathing, pulse and 


15. Once the person(s) resporisible for pronouncing death has confirmed the inmate's death, the Warden 

shall announce "At approximately_a.in./p,m. the execution of Pnmate's name] was cenled out 

in aooordance wMi the laws of the State of South Datota* ora similar statement to that effect 

16. The microphone shal) be turned off and the curtains/blinds shall be drawn. 

The witnesses shall be escorted out of the witness rooms and shall sign the Certificate of Execution as 
required by South Dakota law. 


H. INJECTION PROCEDURES -1 DRUG PROTOCOL (Pentobarbital) 

1. The Warden shall make a final check with those authorities cited in Seetion D(4) to ensure no last 
minute appeals or stays have been filed. 

2. Upon completion of preparatlort for execution (D. above), the Warden or designee shall order that 
blinds In front of witness rooms be opened and that the inlcrDphone in front of the inmate's mouth be 
turned on. The Warden or designee shall ask the prisoner if hefshe has any last words to say. Upon 
compieifon of the prisoner's last words, or in the discretion of the Warden, the Warden shall order that 
the execution proceed. 

3. Upon the Warden’s order to proceed, a designated team membw will begin a rapid flow of lethal 
chemicals in the following order. 

4. Syringe #1 

5. Syringe #2 

6. Syringe #3 
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7. Ten (10) minutes after the drug is administered, the person(s) reeponsbie for pronouncing death shell 
examine the inmate. The pers(m(8) responsible fbr pronouncing deaith shall enter the chamber and 
confirm death by checking the inmate's heartbeat, breathing, pulse and puf^ls. If that personfs) is not 
able to pronounce death, the Warden shall order a second set of chemicals to be administered In the 
fallowing order. 

8. Syringe #4 

9. Syitnge #5 

10. Ten (10) minutes after the second round of the drug is administered, the person(s} responsible for 
pronouncing death shall again examine the inmate, The per5on(s) responsible for pronouncing death 
shall enter the chamber and confirm death by checking the Inmate's heartbeat, breathing, pulse and 
pupils. 

11. Once the person(s) responsible for pronouncing death has confirmed the inmate's deefh, the Warden 

shall announce “At approximately_a.ni./p.m. the execution of [inmate's name] was carried out 

In accordance with the laws of the State of South Dakota" or a similar statement to that effect 

12. The microphone shall be turned off and the curtalns/blinds shall be drawn. 

The witnesses shall be escorted out of the witness rooms and shell sign the Certificate of Execution as 
required by South Dakota law. 


Doi^las L. Weber 

t October 13,20H 

Doualas L Weber, Chief Warden arTd Director (rf Prison Operations 

Date 
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SUPREME COURT 
STATE OF SOUTH DAKOTA 

IN THE SUPREME COURT filed 

STATE OF SOUTH DAKOTA f^oV -1 2013 


CHARLSS RUSSELL RHINES, 



Plaintiff/Appellant, * 

* 

V, * No. 29166 
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RESPONSE TO MOTION FOR STAY OF EXECUTION 

Appellee Darin Young, by and through his counsel, Paul S. 
Swedlund, hereby files this response to appellant Charles Russell Rhlnes 
motion for a stay of execution. 

1. Charles Russell Rhines killed Donnivan Schaeffer in 1992 and was 
sentenced to death in 1993. Donnivan’s parents and brother have 
awaited justice for their son and sibling for 27 years, 

2. This court affirmed Rhines’ conviction in 1996. Sfaie v. RhineSf 548 


N.W.2d 415 (1996), 

3, The United States Supreme Court denied Rhines’ petition for a writ of 
cerHorari to review this court’s affirmance. Rhines v. South Dakota, 117 


S.Ct. 522 (1996). 



4. Rhines filed his first state hoibeas ooTpus petition in 1996. The state 
court denied the petition in 1998. This court affirmed the trial court^s 
denial in 2000. Rhines v. Weber, 2000 SD 19, 608 N.W.2d 303. 

5. Rhines filed a federal habeas corpus petition in 2000. As a result of that 
proceeding, the United States Supreme Court ruled that federal review of 
Rhines’ first state hafceos corpus claims would be “stayed and abeyed" 
while he exhausted a new set of claims in a second state habeas corpus 
proceeding. Rhines v. Weber, 544 U.S. 269 (2005). 

6. Rhines filed an amended second state habeas corpus petition in 2005. 

The state court entered summary judgment denying the petition in 2012. 

7. In concert with his second state habeas corpus petition, Rhines also 
challenged the constitutionality of the state’s execution protocol. After a 
trial in which the court took testimony and evidence from both parties, 
the state court entered judgment in favor of the state. 

8. This court affirmed the denial of Rhines’ second state habeas corpus 
petition and the judgment rejecting his method of execution challenge, 
Rhines v..Weber, #26673 (S.D. 2013). 

9. The United States Supreme Court denied Rhines' petition for a writ of 
certiorari to review this court's decision. Rhines v. Weber, 134 S.Ct. 1002 
(2014). 
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10. Rhines reactivated his pending federal hxibeas corpus petition for review 
of the first and second state habeas corpus decisions. Rhines also moved 
to amend his federal petition to bring new claims of alleged nerurological 
deficits per Martinez v. Ryan, 566 U.S. I (2012). The district court 
denied the petition and the Martinez motion in 2016. Rhinss v. Young, 
2016 WL 615421 (D.Ct.S.D.) 

11. Rhines filed an original action in this court to set aside his sentence on 
the grounds of alleged jury bias per Pena,-Rodriguez v, Colorado, 137 
S,Ct. 855 (2017). This court rejected the application. Rhines v. Scfuth 
Dakota, #28444 (S.D. 2018). 

12. The United States Supreme Court denied Rhines’ petition for a writ of 
certiorari to review this court’s rejection of his Pena-Rodriguez 
application. Rhines v. South Dakota, 138 S.Ct. 2660 (2018), 

13. Rhines appealed the district court’s denials of his hcchaos corpus petition 
and Martinez motion, Rhines also asked the circuit court for a certificate 
to appeal the district court's denial of a motion to amend his petition to 
bring the same Peno-Rodrisfuea claim rejected by this court. The circuit 
court afTinned the district court’s judgment in the habeas corpus case 
and denied Rhines’ application for a certificate to appeal the Pena- 
Rodriguez issue. Rhines v. Young, 899 F.3d 482 (S^^^ Cir, 2018). Rhines 
petitioned the United States Supreme Court for review of these rulings. 
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14. While Rhines' petitions for certiorari were pending, he filed a petition for 
clemency with the South Dakota Board of Pardons and Paroles. The 
board rejected Rhine s’ petition. 

15. On April 15, 2019, the United States Supreme Court denied Rhines’ 
petitions to appeal the circuit court’s rulings afSrming the district court's 
denial of habeas corpus relief and denying Rhines a certificate to appeal 
his Pena-Rodriguez clsiiai. Rhines v. Young, 2019 WL 826425; Rhines v. 
Young, 2019 WL 826426. 

16. With the United States Supreme Court’s rejection of Rhines’ latest 
petitions, Rhines’ conviction and sentence became final. It is time for 
Rhines to serve his sentence. 

17. Rhines also appealed the denial of a motion filed in the district court (two 
years after it denied his habeas corpus petition) seeking an order 
compelling the South Dakota Department of Corrections to allow new 
experts to examine Rhines in the penitentiary to develop evidence of a 
previously undetected neurological deficit to bolster a second clemency 
petition. That case was argued to the federal appellate court on 
September 26, 2019. The court dismissed the appeal on October 25, 
2019. 

18. In September of 2018, Rhines filed a complaint for declaratory and 
injtinctive relief in circuit court claiming that the state’s execution 
protocol was invalid because it had not been promulgated pursuant to 
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the state APA. The circuit court denied relief. This court affirmed the 
circuit court on October 25, 2019, RhitiBs v. S.D. Dept, of Corrections, 
2019 SD 59. 

19. On October 22, 2019, Rhinea filed a complaint for declaratory and 
injunctive relief claiming that the state’s intention to use pentobarbital as 
the barbiturate in his execution violated SDCL 23A-27A-32 as codified on 
the date of his conviction. Rhines filed a motion for a preliminary 
injunction and stay of his execution. The circuit court held an expedited 
evidentiary hearing on the motion on October 29, 2019. It issued its 
ruling on October 31, 2019, denying the motion on the ground that 
Rhines’ claim was barred on principles of res judicata and equity because 
could have brought his claims much earlier, Rhines now appeals. 

20. Rhines’ appeal in the above captioned matter is without merit. No stay is 
warranted because Rhines is not Ukely to succeed in overturning Judge 
Sogn's detailed and well-reasoned opinion. 

21. Recently, in Buckleiv v. Precythe, 139 S.Ct 1112, 1134 (2019), the 
United States Supreme Court condemned the practice of reflexivcly 
entering stays of execution. Stays of execution **should be the extreme 
exception, not the norm.” BackUw, 139 S.Ct. at 1134. Per Bucklew, no 
stay should be entered for lawsuits that attack settled precedent, which 
rest on speculative theories, which lack sufficient substance to survive 
summary judgment and which could have been brought sooner. 
Bucklew, 139 S.Ct. at 1134. 
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22. Bucklew reaflirmed the longstanding principle that the mere fact that an 
inmate has filed some kind of claim - even a potentially meritorious one - 
“does not warrant the entry of a stay as a matter of r^rt.” JVelson v. 
Campbell, 541 U.S. 637, 649 (2004). McFarland v, Scott, 512 U.S. 849, 
858 ( filin g for post-conviction relief “by no means grants capital 
defendants a right to an automatic stay of execution”], “pjf a dilatory 
capital defendant inexcusably ignores [the) opportuniiy [to bring a claim 
earlier] and flouts the available processes, a . . , court presumably would 
not abuse its discretion in denying a stay of execution.” McFarland, 512 
U.S. at 858. 

23. “Given the state's significant interest in enforcing its criminal judgments, 
there is a strong equitable presumption against the grant of a stay where 
a claim could have been brought at such a time as to allow consideration 
of the merits without requiring entry of a stay.” Nelson, 541 U.S. at 650. 
“[A] plaintiff cannot wait until a stay must be granted to enable him to 
develop facts and take the case to trial - not when there is no satisfactory 
explanation for the delay.” Sepulvado v. Jindal, 729 F.3d 413, 420 (5*** 
Cir. 2013), quoting Reese v. Livingston, 453 F.3d 289, 291 (5*^ Cir. 2006], 
A prisoner is not entitled to a stay in order to conduct discovery to make 
out a claim. Beaty v. Brewer, 649 F.3d 1071, 1075 (9**’ Cir. 2011). 
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24. ’‘[A] stay of execution is an equitable remedy.' It is not available as a 
matter of right, and equity must be sensitive to the state’s strong interest 
in enforcing its criminal judgments.” Hill u. McDonough, 547 U,S. 573, 
584 (2006). A "preliminary injunction [for a stay of execution is] not 
granted unless the movant, by a clear showing, carries the burden of 
persitasion," HUl, 547 U.S. at 584. 

25. “[L]ike other stay applicants, [Rhines] . . . must satisfy all of the 
requirements for a stay including a showing of a significant possibility of 
success on the merits.” iSi’fl, 547 U.S. at 584. 

26. No stay is warranted by the above-captioned appeal. Rhines was 
extremely dilatory in bringing his challenge to the protocol’s conformity 
to the statute. As described in Judge Sogn's ruling, the factual basis for 
Rhines’ claim was known to him when the state served him with the 
current protocol on October 24, 2011. He could have challenged this 
aspect of the protocol as early as 2011 when he challenged the 
constitutionality of the method of execution in his second state hcibBos 
corpus proceeding before Judge Trimble in 2011-12. He did not. 

Instead, Rhines waited until 11 days before the week scheduled for his 
execution to bring the claim. Rhines’ failure to act sooner demonstrates 
how the claim and this appeal were a calculated “tool to interpose 
unjustified delay.” Bucklew, 139 S.Ct. at 1134. 
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27, Rhines is now well beyond his due process. His objections to his 

conviction and sentence and method of execution have been reviewed five 
times by this court, five by the United States Supreme Court, twice by 
the federal circuit court of appeals and once by the federal district court. 
In December of 2018, he petitioned for and was denied clemency by the 
South Dakota Board of Pardons and Paroles. Having exhausted his due 
process, Rhines has turned to extraneous processes “to interpose 
unjustified delay” in the imposition of his sentence. Bucklew, 139 S.Ct. 
at 1134. 

CONCLU)5ION 

Twenty-seven years ago Rhines walked young Donnivan Schaeffer to his 
death in a dingy storeroom of a strip-mall donut shop, where Rhines sat 
Donnivan on the floor, locked his head between his knees and pounded a 
hunting knife into Donnivan’s brain stem with the flat of his palm. It is time 
for Rhines to take the same walk that he blithely took Donnivan on 27 years 
ago. 

The state’s method of execution has been vetted at the highest levels of 
the executive and judicial branches of state government. It has been followed 
in four prior executions (Page, Robert, Moeller, Berget) without any report of 
mishap or maladministration. Rhines strategically waited until the eve of his 
execution to challenge the barbiturate the state told him it intended to use 8 
years ago. 


8 



A cursory review of Judge Sogn^s opinion reveals that Rhines' appeal is 
not sufficiently meritorious to warrant a stay. Per Bucklew, this court “'can 
and should' protect" the state's interest in carrying out Rhine's capital 
sentence “from ^andue interference*" by denying a stay. Bucklew, 139 S.Ct. at 
1134. 

Dated this 1®* day of November 2019. 

Respectfully submitted, 

JASON R. RAVNSBORG 
ATTORNEY GENERAL 
STATE OF SOUTH DAKOTA 

^Paul_S,,Swedlund _ 

Paul S, Swe'^und 

Assistant Attorney General 

State of South Dakota 

1302 Blast Highway 14, Suite 1 

Pierre, SD 57501 

605-773-3215 

naul. swedlTind@Btate. sd .us 


CERTIFICATE OF SERVICE 

Appellees, by and through their counsel, Paul S. Swedlund, hereby 
certify that on November 1, 2019, a copy of the foregoing response to motion 
for stay was served on appellant’s counsel, Daniel R. Fntz and Timothy R. 
Rahn, via e-mail to frit 2 d@ballards 0 ahr.com and rahnt@ballar dspahr. com and 
Caroline Heller at heUerc@gtlaw. com . 

_Paul_S._Swedlund _ 

Paul S. Swedlund 
Assistant Attorney General 
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JURISDICTIONAL STATEMENT 

This court has jurisdiction pursuant to SDCL 15-26A-3{5). 

STATEMENT OF LEGAL ISSUES AND AUTHORITIES 

THE TRIAL COURT PROPERLY FOUND THAT RHINES’ CLAIMS 
WERE BARRED BY PRINCIPLES OF RES JUDICATA? 

Farmer v. South Dakota Dept, of Rev., 2010 SD 35, 781 N.W.2d 655 

McGehee v. Hutchinson, 854 F.3d 488 (8* Cir. 2018) 

The circuit court ruled that Rhines’ claims did not ripen until 
he received an October 17, 2019, letter from the defendants 
identifying pentobarbital as the barbiturate that would be used 
in his execution. 

RHINES HAD NO SIGNIFICANT POSSIBILITY OF SUCCEEDING 
ON THE MERITS OF HIS CLAIMS? 

Bucklew V. Precythe, 139 S.Ct. 1112 (2019) 

Hill V. McDonough, 547 U.S. 573 (2006) 

Glossip V. Gross, 135 S.Ct. 2726 (2015) 

Pavatt V. Jones, 627 F.3d 1336 (10^ Cir. 2010) 

The circuit court ruled that Rhine s had demonstrated the requisite 
criteria for a preliminary injunction, including a likelihood of 
success on the merits. 

SUMMARY OF ARGUMENT 

Rhines could have brought this challenge 8 years ago. Instead, he 
waited until the end of the 11^ day before the week scheduled for his 
execution to raise this issue. The issue is barred by res judicata because 
Rhines could have raised this issue in the method of execution challenge 
he litigated back in 2011 (or brought a stand-alone claim at any time 
since). 

Also, Rhines cannot succeed on the merits. Rhines’ argument 
rests on the classification of pentobarbital as a short-acting barbiturate 



in a low-dosage, clinical setting. Here the drug is not being administered 
in a low dose in a clinical setting. Comparing the properties of low- 
dosage sodium thiopental or pentobarbital in a clinical setting with high- 
dosage pentobarbital in an execution setting is comparing apples to 
oranges. When used in a high-dosage, execution setting, the properties 
of pentobarbital are identical to the ultrashort-acting barbiturate sodium 
thiopental. 

STANDARD OF REVIEW 

This court does not disturb a ruling on injunctive relief unless it 
finds an abuse of discretion. Strong v. Atlas Hydraulics, Inc., 2014 SD 
69, 110, 855 N.W.2d 133, 138. This court reviews the trial court's 
findings of fact under a clearly erroneous standard but it gives no 
deference to its conclusions of law. Strong, 2014 SD 69 at ^ 10, 855 
N.W.2d at 138. This court conducts a de novo review of a trial court’s 
ruling on the issue of res judicata. People ex rel. L.S., 2006 SD 76, 121, 
721 N.W.2d 83, 89. 

ARGUMENT 

The trial court properly found that all of Rhines’ claims were 
barred by principles of res judicata. In addition, the evidence in the 
record demonstrates that Rhines had no significant possibility of 
succeeding on his claims. Accordingly, the trial court did not abuse its 
discretion in denying Rhines’ motion for a stay of execution. 
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A. Rhines’ Claims Are Barred By Res Judicata 

Eight years ago, Rhines was served with formal notice of the 
adoption of a revised execution protocol. ERM A.12(B),C.l, Exhibit 1. 

The protocol designated either sodium thiopental or pentobarbital as the 
barbiturate to be used in the 2-drug protocol that Rhines has elected. 
ERM A,12(B).C.l, Exhibit 1. Specifically, it informed Rhines that if he 
elected the 2-drug protocol, he would “be executed by the 2-drug protocol 
set forth herein.” The protocol specifically informed Rhines that the 
barbiturate used would be either sodium thiopental or pentobarbital. 
ERM A. 12(B).C. 1/4, Exhibit 1. The notice was served on Rhines in the 
context of a then-pending challenge to his method of execution before 
Judge Trimble in the 7^ Circuit Court. 

Rhines filed his challenge on February 21, 2008. FIRST 
AMENDED PETITION, Exhibit 2. Then, as now, Rhines requested 
declaratory and injunctive relief. Then, Rhines’ complaints were: 

a. That 23A-27A-32 “as codified on the date of Charles R. Rhines’ 
convictions” gave “no guidance as to the type of substances used or 
the quality of substances used for the punishment of death.” FIRST 
AMENDED PETITION at Page 11, 1137, 39.a, Exhibit 2. 

b. About “the two chemical[s] specified in SDCL 23A-27A-32 in effect at 
the time [of] Charles R. Rhines’ conviction.” FIRST AMENDED 
PETITION at Page 12, 16, Exhibit 2. 
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c. That “[a]n execution pursuant to SDCL 23A-27A-32 as codified on the 
date of Charles R. Rhines’ conviction violates the constitutions of the 


State of South Dakota and the United States prohibition against cruel 
and unusual punishment and is therefore unconstitutional.” FIRST 
AMENDED PETITION at Page 13, f?, Exhibit 2. 
d. That “a[n] execution carried out by means of the two-drug cocktail 
provided in SDCL 23A-27A-32 in effect at the time of Charles R. 
Rhines’ conviction constitutes cruel and unusual punishment in 
violation of the constitution of the State of South Dakota and the 
United States as well as depriving Rhines of his right to due process of 
law.” FIRST AMENDED PETITION at Page 13, If 3, Exhibit 2 (emphasis 
added). 

Though he had been served with a copy of ERM A. 12(B) on October 
24, 2011, which contained explicit notice of the state’s intention to use 
pentobarbital in the 2-drug protocol that Rhines has elected, and though 
Rhines’ then-pending complaint for declaratory and injunctive relief 
contained general arguments that ERM A. 12(B).C.l denied him process 
that he felt was due to him under SDCL 23A-27A-32 and in opposition to 
the “two chemicalfs]” that would be used, Rhines never raised a claim 
that pentobarbital is not an ultrashort-acting barbiturate within the 
meaning of SDCL 23A-27A-32 as codified on the date of his convictions. 

During the litigation of Rhines’ method of execution claims, the 
state had its expert opine on whether a 2-drug protocol of pentobarbital 
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and a paralytic agent would provide a painless and humane death for an 
inmate. DERSHWITZ TESTIMONY at 21/22, excerpt attached as Exhibit 

3. In addition to the ERM A. 12(B).C. 1, itself, this questioning put Rhines 
on further notice of the state’s intent to use pentobarbital in carrying out 
the 2-drug protocol that he has chosen. 

Judge Trimble ruled against Rhines. TRIMBLE DECISION, Exhibit 

4. The South Dakota Supreme Court affirmed. AFFIRMANCE ORDER, 
Exhibit 5. 

During Rhines’ subsequent federal proceedings, the state expected 
Rhines to amend his complaint to further challenge the state’s method of 
execution in federal court. The state moved peremptorily to dismiss the 
claim (along with all of Rhines’ other pending claims) anticipating that 
Rhines would continue his method of execution challenge. Remarkably, 
Rhines did not do so. Instead Rhines inexplicably threw in the towel on 
further challenging the method of his execution, brusquely stating that 
“the issue of the manner of execution, which was included in the latest 
litigation in the state court, and which was discussed at such length in 
respondent’s brief, is not before this court and this court cannot issue 
any sort of judgment concerning that issue.” RHINES RESPONSE TO 
FEDERAL MOTION FOR SUMMARY JUDGMENT, CIV # 00-5020 
[DOCKET 232] at 6, excerpt attached as Exhibit 6. 

“The doctrine of res judicata disallows reconsidering an issue that 
was actually litigated or which could have been raised and decided in a 
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prior action. Farmer v. South Dakota Dept, of Rev., 2010 SD 35, \ 7, 781 

N.W.2d 655, 659. The factual predicate for Rhines’ theory that 

pentobarbital is not an ultrashort-acting barbiturate existed 8 years ago 

and fell under the umbrella of challenges to the statute and the process 

allegedly due him under state law contained in the complaint for 

declaratory and injunctive relief. Because Rhines certainly could have 

brought a specific challenge to the use of pentobarbital to carry out the 

2-drug protocol as part of his then-pending complaint for declaratory and 

injunctive relief 8 years ago, his current claims, and dependent claim for 

equitable injunction, are firmly barred by principles of res judicata. 

B. Rhines Did Not Present Clear Evidence Of A Significant 
Possibility Of Prevailing On The Merits 

Recently, in Bucklew v. Precythe, 139 S.Ct. 1112, 1134 (2019), the 
United States Supreme Court condemned the practice of reflexively 
entering stays of execution. Stays of execution “should be the extreme 
exception, not the norm.” Bucklew, 139 S.Ct. at 1134. Bucklew 
reaffirmed the longstanding principle that the mere fact that an inmate 
has filed some claim for relief - even a potentially meritorious one - “does 
not warrant the entry of a stay as a matter of right.” Nelson v. Campbell, 
541 U.S. 637, 649 (2004). 

“[A] stay of execution is an equitable remedy. It is not available as 
a matter of right, and equity must be sensitive to the state's strong 
interest in enforcing its criminal judgments.” Hill v. McDonough, 547 
U.S. 573, 584 (2006). Before a court grants a stay, it must consider “the 
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relative harms to the parties,” “the likelihood of success on the merits,” 
and “the extent to which the inmate has delayed in bringing the claim.” 
Nelson, 541 U.S. at 649-50. A “preliminaiy injunction [for a stay of 
execution is] not granted unless the movant, by a clear showing, carries 
the burden of persuasion.” Hill, 547 U.S. at 584. Rhines has not carried 
his burden with clear evidence that the relative harms weigh in his favor, 
that he is likely to succeed on the merits and that he has not been 
purposefully and strategically dilatory in bringing his claim. 

i. Relative Harms 

A court considers the relative harms to the parties by balancing the 
competing interests of Rhines and South Dakota; specifically, Rhines’ 
interest in being executed with sodium thiopental versus pentobarbital. 
Ledford v. Georgia Dept. ofCorr., 856 F.3d 1312, 1315 (11**^ Cir. 2017). “A 
defendant’s interest in being free from cruel and unusual punishment is 
primary; however, a state’s interest in effectuating its judgment remains 
significant.” McNair v. Allen, 515 F.3d 1168, 1172 (1Cir. 2008). 
Victims of crime also “have an important interest in the timely 
enforcement of a sentence.” Hill, 547 U.S. at 584. 

As detailed below, courts have uniformly found that sodium 
thiopental and pentobarbital perform exactly the same and that 
substituting pentobarbital for sodium thiopental does not materially alter 
an execution protocol. Given that there is no difference between the two 
drugs when administered in an execution setting, Rhines’ interest in 
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being executed with sodium thiopental instead of pentobarbital is far 
outweighed by the state’s interest in effecting its judgment and the 
victims’ interest in justice (after 27 years) for their murdered son. 

Ledford, 856 F.3d at 1315. 

ii. Likelihood Of Success On The Merits 

“[LJike other stay applicants, inmates seeking time to challenge the 
manner in which the state plans to execute them must satisfy all of the 
requirements for a stay including a showing of a significant possibility of 
success on the merits.” Hill, 547 U.S. at 584. Rhines cannot 
demonstrate a significant probability of success on the merits because his 
claim is barred by res judicata and because pentobarbital meets the 
classification of an ultrashort-acting barbiturate in an execution setting. 

Just as “[a] time-barred complaint cannot justify a stay of 
execution, regardless of whether its claims have merit,” a claim barred by 
res judicata will not justify a stay of execution, even if it may have had 
merit had it been timely litigated. Gissendaner v. Georgia Dept, of Corr., 
779 F.3d 1275, 1284 (llt^ Cir. 2015); Ledford, 856 F.3d at 1315. 

Because Rhines’ complaint is barred by res judicata, he cannot show a 
substantial likelihood of success on the merits and a stay of execution is 
not warranted. Ledford, 856 F.3d at 1316. 

Nor is there a “significant possibility” that Rhines can succeed in 
proving that pentobarbital does not meet the classification of an 
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ultrashort-acting barbiturate as contemplated by SDCL 23A-27A-32 as 
codified at the time Rhines was convicted. Hill, 547 U.S. at 584. 

SDCL 23A-27A-32 does not specify sodium thiopental. It permits 
the use of any drug that meets the classification of an ultrashort-acting 
barbiturate. Courts have consistently found that there is no material 
difference between sodium thiopental and pentobarbital: 

a. In Ringo v. Lombardi, 677 F.3d 793 (8* Cir. 2012), the court observed 
that “each court to consider the issue has uniformly held that the use 
of pentobarbital in lieu of sodium thiopental” is not a material 
alteration to an execution protocol. 

b. In Powell v. Thomas, 641 F.3d 1255, 1258 (11*^ Cir. 2011) the court 
stated that “[t]he replacement of sodium thiopental with pentobarbital 
does not constitute a significant alteration in the lethal injection 
protocol.” 

c. In Pavatt v. Jones, 627 F.3d 1336, 1338 (10* Cir. 2010), the court 
rejected an 8* Amendment challenge to Oklahoma’s lethal injection 
protocol based on the state’s substitution of pentobarbital for sodium 
thiopental. Though Oklahoma’s statute, like South Dakota’s, 
expressly required the use of an ultrashort-acting barbiturate, the 
Pavatt court found that the change was not sufficiently substantial to 
rise to the level of a legitimate claim of entitlement protected by due 
process. The Pavatt court also noted that Oklahoma’s statute was 
“not entirely clear” whether the legislature used the term “ultrashort- 
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acting” in the sense of how quickly the drug took effect or the 
duration of effect. Pavatt, 627 F.3d at 1340, n. 3. 

d. In Jackson v. Danberg, 656 F.3d 157, 160 (3rd cir. 2011), the court 
observed that “[pjentobarbital is a barbiturate commonly used to 
euthanize terminally ill patients who seek death with dignity in states 
such as Oregon and Washington.” Quoting Beaty, 649 F.3d at 1075 
(denying rehearing en banc because inmate had no likelihood of 
success on 8* Amendment claim based on switch to pentobarbital). 

e. In Ferguson v. Florida State Prison, 493 Fed.Appx. 22, *2 (11* Cir. 
2012), the court stated that “the use of sodium pentobarbital as the 
first drug in the three-drug sequence does not constitute a substantial 
change” to Florida’s execution protocol. Valle v. Singer, 655 F.3d 
1223, 1230 (11^1 Cir. 201 l)(replacement of sodium thiopental with 
pentobarbital does not constitute a significant alteration of the 
execution protocol). 

f. Powell V. Thomas, 643 F.3d 1300, 1304 (11^* Cir. 2011), noted the 
minimal differences between sodium thiopental and sodium 
pentobarbital, both being “classified as barbituates” and differing only 
“in their length of effect,” which “simply means [that pentobarbital’s] 
effect lasts longer than that of sodium thiopental.” 

g. In Jordan v. Fisher, 823 F.3d 805, 811 (5*^ Cir. 2016), where the state 
planned to use pentobarbital in the execution of three inmates, the 
inmates, like Rhines, complained that state law “prevent[ed] the state 
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from executing them using any drugs other than ‘an ultrashort-acting 
barbiturate.’” The court ruled that switching from sodium thiopental 
to pentobarbital did not implicate any liberty interest. 

The cases finding no significant difference between sodium 
thiopental and pentobarbital are consistent with the testimony of the 
experts who testified in Rhines’ method of execution challenge (including 
Rhines’ own expert, Dr, Heath) and the state’s experiences with sodium 
thiopental and pentobarbital in prior executions. 

Dr. Alan Dershwitz, an anesthesiologist, testified on behalf of the 
state. According to Dr. Dershwitz: 

a. “[0]nce 5,000 mg [5g] of pentobarbital have been administered 

intravenously to an inmate, there is, to a reasonable degree of medical 
certainty, an exceedingly remote chance that the inmate could 
experience the effects of the subsequently administered pancuronium 
bromide .... A dose of 5,000 mg of pentobarbital will cause virtually 
all persons to stop breathing. In addition, a dose of 5,000 mg of 
pentobarbital will cause the blood pressure to decrease to such a 
degree that perfusion of blood to organs will cease or decline such 
that it is inadequate to sustain life .... [VJirtually every person given 
5,000 mg of pentobarbital will have stopped breathing prior to the 
administration of pancuronium bromide. Thus, even in the absence 
of the administration of pancuronium bromide . . . the administration 
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of 5,000 mg of pentobarbital by itself would cause death in almost 
everyone.” DERSHWITZ AFFIDAVIT at tK 12-13, Exhibit 7. 

b. In finding no significant difference between sodium thiopental and 
pentobarbital, the Pavatt court stated Dr. Dershwitz’s similar 
testimony in that case “persuasively characterized a 5,000 milligram 
dose of pentobarbital as ‘an enormous overdose’ that Vould cause a 
flat line of the EEG, which is the deepest measurable effect of a 
central nervous system depressant’ and Vould be lethal as a result of 
two physiological responses;’ the cessation of respiration and the drop 
in blood pressure ‘to an unsurvivable level.’” Pavatt, 627 F.3d at 
1339. The Pavatt court also stated that Dr. Dershwitz “credibly 
testified . . . that the 5,000 milligram dosage will give rise ... to a 
virtually nil likelihood that the inmate will feel the effects of the 
subsequently administered vecuronium bromide.” Pavatt, 627 F.3d at 

1339. See also Valle, 655 F.3d at 1230 (finding Dr. Dershwitz’s 

\ 

testimony that a massive dose of pentobarbital will reliably and swiftly 
produce death convincing). 

c. In his videotaped testimony in Rhines’ method of execution challenge. 
Dr. Dershwitz stated that: 

i. “When pentobarbital is injected intravenously, it has an onset of 
effect that is almost immediate. Within thirty to forty-five seconds 
after the drug reaches the brain, the person would be expected to 
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lose consciousness. DERSHWITZ TESTIMONY at 9/20, excerpt 
attached as Exhibit 3. 

ii. “[P]entobarbital will have this profound effect to decrease 
circulation, it will stop breathing within a minute or two of its 
administration.” DERSHWITZ TESTIMONY at 11/5, excerpt 
attached as Exhibit 3. 

iii. When asked whether a 2-drug protocol of pentobarbital and a 
paralytic would have the same effect as he described above, Dr. 
Dershwitz testified that it would. DERSHWITZ TESTIMONY at 
21/22, excerpt attached as Exhibit 3. 

iv. When asked whether the descriptions provided by the warden of 
how Eric Robert and Donald Moeller had responded to a 5 gram 
(5,000 mg) dose of pentobarbital were consistent with the effects 
that he had previously described. Dr. Dershwitz testified “[y]es, and 
in fact, the warden’s description, although given by a medical 
layperson, does not differ from what [he] observe[s] when [he] 
give[s] patients an intravenous drug to cause them to enter a 
general anesthetic state.” DERSHWITZ TESTIMONY at 21/22, 
excerpt attached as Exhibit 3. 

Dr. Mark Heath, an anesthesiologist, testified for Rhines in his 
method of execution challenge (and for the inmate in Smith v. Mont. Dept, 
of Corrections, 2015 WL 5827252 (Mont.Dist. 1)). Dr Heath’s prior 
testimony supports the state’s position that pentobarbital meets the 
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same classification standards as sodium thiopental (which likely explains 
his conspicuous absence here at the end stage of Rhines’ litigation): 

a. Dr, Heath testified that, while “barbiturates are typically divided into 
classes, depending on how rapidly they exert their action and for how 
long the exert their action . . . there are different ways that people do 
it,” According to Dr, Heath, “pentobarbital is typically put into the 
short- or medium-acting categories depending on which author is 
referring to it.” Dr, Heath’s testimony in Rhines’ case (like his 
testimony in the Smith case) reflects that there are “different ways” to 
classify the same barbiturate depending on performance factors and 
application, HEATH RHINES TESTIMONY at 21/10, excerpt attached 
as Exhibit 8, 

b. Dr, Heath, Rhines’ own erstwhile expert, fudges noticeable with the 
adverb typically. “Typically” is hardly categorical, inherently 
admitting of contexts where it can meet the ultrashort-acting 
classification depending on recognized medical variables. One such 
context is in procedural sedation and analgesia in pediatric 
emergency medicine where physicians regard “[p]entobarbital [a]s an 
ultra-short acting barbiturate” that is “very useful for sedation prior to 
diagnostic imaging procedures” when “given intravenously,” 

Meredith, Pediatric Procedural Sedation And Analgesia, 1:2 JOURNAL 
OF Emergencies, Trauma and shock 88 (2008), In a high-dosage 
context, “pentobarbital - like the Tiltrashort-acting’ drugs thiopental 
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and methohexital - is both a myocardial depressant (a decrease in SVI 
with unchanging PCWP) and a vasodilator (a decrease in SVRI and 
evidence for venodilation).” Todd, Drummond and Sang, 

Hemodynamic Effects of High Dose Pentobarbital: Studies in Elective 
Neurosurgical Patients, 20 NEUROSURGERY 559 (1987). 

c. According to Dr. Heath, “[i]f the intended dose of pentobarbital were to 
be successfully delivered into the circulation of a person and carried 
to their brain in this dose [5,000 mg] it would cause complete 
depression of all the brain activity such that there would be no 
electrical activity in the brain whatsoever. The electrical activity of the 
brain sustains many important bodily functions, but in particular it 
sustain[s] respiration, the rhythmic breathing, that we do all the time 
and when pentobarbital or any barbiturate would stop all activity in 
the brain , . . [i]t would stop breathing from occurring.” HEATH 
RHINES TESTIMONY at 23/3, excerpt attached as Exhibit 8. 

d. In testimony given by Dr. Heath in the Saar case (which was used to 
impeach his testimony in Rhines’ method of execution challenge) Dr. 
Heath testified that sodium thiopental, like pentobarbital, will 
produce death in 60 seconds. HEATH SAAR TESTIMONY at 70/16, 
71/13, excerpt attached as Exhibit 9. 

e. In Rhines’ method of execution challenge. Dr. Heath testified that, like 
sodium thiopental, the respiratory arrest secondary to brain inactivity 
secondary to pentobarbital administration occurs within “60 
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seconds.” HEATH RHINES TESTIMONY at 81/19, 87/4, excerpt 
attached as Exhibit 8. 

f. In the Cooey case, when asked how long an execution would take 
using massive doses of sodium thiopental. Dr. Heath {in the context of 
a discussion concerning the efficacy of pentobarbital) stated that it 
“would be the same as using massive doses of some other anesthetic.” 
HEATH COOEY TESTIMONY at 40, excerpt attached as Exhibit 10. In 
fact, believing that Ohio could not carry out an execution because it 
did not have pentobarbital, Dr. Heath extolled pentobarbital as 
superior to sodium thiopental and testified that it should be used 
instead. As an example, Dr. Heath referenced an execution using 
sodium thiopental that had taken 14 minutes start to finish and 
opined that “if you give a massive dose of pentobarbital, which can be 
done very quickly, in all likelihood the person is going to be dead in 
less time than that [e.g. less than 14 minutes].” HEATH COOEY 
TESTIMONY at 41, excerpt attached as Exhibit 10. When asked to 
describe the difference between administering pentobarbital and 
sodium thiopental. Dr. Heath testified that “[sodium] thiopental is 
given in large volumes, and so it takes a long time. It can take longer 
to get it in. One can give a comparable or a larger dose of 
pentobarbital more quickly.” HEATH COOEY TESTIMONY at 41, 
excerpt attached as Exhibit 10. Dr. Heath even went so far as to state 
that, if states would simply use pentobarbital instead of sodium 
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thiopental “there would be no litigation, or at least I would not 
participate in the litigation, or I would work for your [the state’s] side 
to say that I think this is a safe and humane procedure.” HEATH 
COOEY TESTIMONY at 70, excerpt attached as Exhibit 10. 
g. Dr. Heath, of course, did not testify for Montana when it switched to 
pentobarbital. Instead, in Smith (again on behalf of the inmate) Dr. 
Heath testified to the exact opposite of his testimony in Cooey, 
claiming that pentobarbital is not the “same as” sodium thiopental 
and is slower. Apparently not aware of Dr. Heath’s Saar and Cooey 
testimony, the Smith court credited his testimony over the state’s 
expert, Dr, Evans, because it believed Dr. Heath’s Smith testimony 
was “consistent” with his testimony in certain, undescribed prior 
cases while Dr. Evans’ allegedly was not. Smith, 2015 WL 58827252 
at *4. The Smith court’s lack of awareness of Dr. Heath’s testimonial 
prevarication over the years undoubtedly influenced the court to 
believe that barbiturate classifications are stricter than they really 
are, and probably changed the outcome of the case. One wonders if 
the Smith court would have been so enamored of Dr. Heath if it had 
been aware of the sweeping inconsistencies in his testimony over the 
years and the widespread rejection of his opinions and testimony as a 
basis for holding a lethal injection protocol unconstitutional or for 
staying an execution by courts. ^ 
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h. While Rhines’ current expert. Dr. Craig Stevens, lacks Dr. Heath’s 
breadth of experience, he does not appear to lack the zeal for 


1 Durr V. Strickland, 602 F.3d 789 (O'* Cir. 2010)(Heath testimony alleging inmate 
suffered from allergy to anesthetic not sufficiently convincing to warrant stay); Cooey v. 
Strickland, 589 F.3d 210 (O'* Cir. 2009)(Heath testimony focusing on risks of improper 
implementation of Ohio protocol did not raise constitutionally significant concerns 
warranting stay); Grayson v. Allen, 491 F.3d 1318 (11* Cir. 2007)(Heath testimony 
failed to present sufficient issue to prevent dismissal of inmate’s claim); Taylor v. 
Crawford, 487 F.3d 1072 (8* Cir. 2007)(Heath testimony failed to convince court to 
hold method of execution protocol unconstitutional); Workman v. Bredesen, 486 F.3d 
896 (6* Cir. 2007) (Heath ^fidavit did not establish likelihood of inmate’s success on 
merits); Brown v. Beck, 445 F.3d 752 (4* Cir. 2006)(Heath testimony not persuasive 
enough to enjoin inmate’s execution); Copper v. Rimmer, 358 F.3d 655 (9* Cir. 
2004)(Heath testimony failed to show that lethal injection procedure involved 
unnecessary risk of unconstitutional pain or suffering); Brown v. Crawford, 408 F.3d 
1027 (8* Cir. 2005)(Heath affidavit failed to convince court to stay execution); Cooey v. 
Strickland, 2010 WL 1610608 (S.D.Ohio)(Heath failed to convince trial court that 
inmate’s alleged anesthetic allergy likely to cause pain); Cooey et al. v. Strickland, 2009 
WL 4842393 (S.D.Ohio) and Cooey v. Strickland, 610 F.Supp.2d 853 (Heath testimony 
failed to establish that inmate would likely succeed on claim challenging Ohio’s lethal 
injection protocol); Grayson v. Allen, 499 F.Supp.2d 1228 (M.D.Ala. 2007)(Heath 
testimony failed to demonstrate inmate was entitled to a stay); Hankins v. Quarterman, 
2007 WL 959040 (N.D.Tex.)(Heath testimony “fell short of showing that the inmate was 
subject to a risk of unconstitutional pain”); Morales v. Hickman, 415 F.Supp.2d 1037 
(N.D.Cal. 2006)(despite Heath testimony, court found protocol constitutional); Evans v. 
Saar, 412 F.Supp.2d 519 (D.Md. 2006)(Heath testimony failed to establish that state’s 
protocol was cruel and unusual); Beardslee v. Woodford, 2005 WL 40073 
(N.D.CaL)(Heath testimony insufficient to demonstrate any reasonable possibility 
inmate would be conscious after injection with sodium thiopental); Reid v. Johnson, 333 
F.Supp.2d 543 (E.D.Va. 2004)(Heath testimony failed to establish inmate was likely to 
suffer irreparable harm as a result of state’s lethal injection protocol); Harris v. Johnson, 
376 F.3d 414 (S.D.Tex. 2004); Ringo v. Lombardi, 2011 WL 2584476 (W.D.Mo.)(finding 
Heath’s testimony concerning use of non-medical personnel and use of drugs without a 
prescription failed to demonstrate inmate would suffer an injury in fact); Baker v. Saar, 
402 F.Supp.2d 606 (D.Md. 2005)(Heath testimony did not warrant stay of execution); 
Nooner v. Norris, 2008 WL 3211290 (E.D.Ark. 2008)(Heath failed to convince court to 
stay execution); In re: Lewis Williams, 359 F.3d 811 (6* Cir. 2004)(inmate not entitled to 
stay of execution based on Heath affidavit); Malicoat v. State, 137 P.3d 1234 (Ct.App.Ok. 
2006); Broom v. Jenkins, 2019 WL 1299846 (D.Ct.N.D,Ohio)(rejecting Dr. Heath’s claim 
that it was not possible to access an inmate’s vein and that execution team was 
“incompetent”); Asay v. Florida, 224 So.3d 695 (Fla. 2017)(rejecting Dr. Heath’s 
testimony that use of etomidate in an execution posed a substantial risk of harm); 

Ringo v. Roper, 766 F.3d 880 (S'* Cir. 2014)(denying stay of execution despite Dr. 
Heath’s testimony against use of midazolam); Muhammad v. Florida, 132 So.3d 176 
(Fla. 2013) and Muhammad v. Florida, 739 F.3d 683 (11* Cir. 2014); Pardo v. Florida, 
108 So.3d 558 (Fla. 2012) and Pardo v. Palmer, 2012 WL 6106331 (D.Ct.Fla.)(denying 
stay of execution over Dr. Heath’s assertion that pentobarbital would not sufficiently 
anesthetize inmate); Thorson v. Epps, 2011 WL 13177527 (D.Ct.N.D.Miss.)(affirming use 
of pentobarbital in lieu of sodium thiopental contrary to Dr. Heath’s testimony that 
pentobarbital would not adequately anesthetize inmate). 
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distorting science in service of thwarting the implementation of the 
death penalty. In one of the 5 death penalty cases he appears to have 
participated in to date, the court ruled that Dr, Stevens’ testimony 
was a “sham” because of the same methodological error underlying 
his testimony in this case - his classification structure and data are 
based on “clinical doses.” Loden v. State, 264 So.3d 707, 712 (Miss, 
2018). In Loden, Dr. Stevens testified to the alleged “ceiling effect” of 
midazolam. The Loden court criticized Dr. Stevens’ methodology for 
extrapolating this “ceiling effect” “from studies conducted on cells in 
laboratory dishes {in vitro) and studies examining the blood 
concentration of midazolam in humans who were administered clinical 
doses of midazolam at five to fifteen milligrams,” Loden, 264 So.3d at 
712 (emphasis added). Dr. Stevens’ persistence in testifying to 
midazolam’s alleged “ceiling effect” according to clinical dosages is 
remarkable given that the Loden court found him guilty of the exact 
same “sham” midazolam methodology that Glossip had explicitly and 
soundly rejected three years earlier. Another court simply dismissed 
his testimony because he had failed to “cite probative support for his 
conclusions” about midazolam. Jordan v. State, 266 So,3d 986 (Miss. 
2018). 

Dr. Heath’s tactic in Smith (and basically all cases in which he 
testifies), is to assert that a state should be using the drug it doesn’t 
have. When Ohio had sodium thiopental, Dr. Heath claimed in Cooey 
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that pentobarbital was superior; when Montana had pentobarbital, 

Dr. Heath claimed sodium thiopental was superior. Dr. Heath is an 
avowed anti-death penalty zealot whose testimonial track record 
reveals more devotion to that cause than to objective medical science. 
HEATH RHINES TESTIMONY at 63/5-67/10, excerpt attached as 
Exhibit 8; HEATH SMITH DEPOSITION at 13/12, excerpt attached as 
Exhibit 11 (Dr. Heath wrote of his “strong opposition to the imposition 
of the death penalty”). 

Eyewitness accounts of executions conducted in South Dakota 
confirm that, as Dr. Heath himself has reported, pentobarbital is the 
“same as” sodium thiopental: 

a. During the execution of Elijah Page (who tortured Chester Poage for 
hours - beating and kicking him, poisoning him, stabbing him, 
drowning him and ultimately beating his skull in with a rock). Warden 
Weber and other witnesses reported that the execution was performed 
“like clockwork” and that “it was just a matter of seconds” after the 
administration of sodium thiopental that Page started “snoring, and 
his chest heaved a couple times.” WEBER 23AUG10 AFFIDAVIT at Tf 
7, Exhibit 12. Page’s “death occurred within a matter of minutes.” 
WEBER 23AUG10 AFFIDAVIT at H 10, Exhibit 12. 

b. As with Page, Eric Robert (who bludgeoned Correctional Officer Ron 
Johnson with a lead pipe, breaking his bones, amputating a finger, 
cracking his skull open and exposing his brain before suffocating him 
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with plastic wrap) was “conscious for only 45 seconds” following the 
administration of a massive dose of pentobarbital. Robert “expelled 
his last breath approximately 90 seconds” after administration of the 
drug. “Robert exhibited virtually no signs of pain or physical distress 
during either the seconds he remained conscious after the injection 
commenced or during the period of unconsciousness before he died. 
WEBER 220CT12 AFFIDAVIT at t1f3, 4, Exhibit 13. 
c. During the execution of Donald Moeller (who kidnapped, beat, 
stabbed, raped and cut the throat of 9-year-old Becky O’Connell), 
Moeller uttered a final sentence about 30 seconds after the warden 
signaled to commence the administration of the drugs. Moeller lost 
consciousness about 15 seconds later and “expelled a few last deep 
breaths approximately 60 seconds after [the warden] signaled to 
commence the injection.” WEBER 1NOV12 AFFIDAVIT at 1(4, Exhibit 
14. Media witnesses described the process as “very quick” and that 
- Moeller was “gone” in “a matter of [a] minute.” WEBER 1 NOV 12 
AFFIDAVIT at 15, Exhibit 14. 

The performance of pentobarbital during the executions of Robert and 
Moeller conform to Dr Heath’s description in Saar of the performance of 
sodium thiopental in an execution setting - that sodium thiopental will 
produce death in 60 seconds. HEATH SAAR TESTIMONY at 70/16, 
71/13, excerpt attached as Exhibit 9. 
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Which brings us to the debacle of facile statutory construction and 
result-oriented reasoning that is the Smith decision. As here, the inmate 
in Smith claimed that the use of pentobarbital for his execution did not 
conform to a statute requiring an “ultrashort-acting barbiturate.” 
Applying a literal interpretation of the statute and rigid approach to 
general barbiturate classifications, the Smith court agreed and 
shamefully enjoined the use of pentobarbital for the execution of a 
vicious killer. 2 

a. The Smith court's decision rests on the central fallacy that the 

classification or performance of an ultrashort-acting barbiturate that 
the legislature had in mind was according to its use “in a clinical 
setting.” Courts have consistently rejected the proposition that an 
execution is a medical procedure subject to medical or clinical 
standards. ^ In Baze v. Rees, 553 U.S. 35, 60 (2008), rejected the 
application of medical standards of practice to the execution context. 
Because medical standards are “drawn from a different context,” they 
are not applicable in an execution setting. Baze, 553 U.S. at 60. See 
also Walker v. Johnson, 448 F.Supp.2d 719, 723 (E.D.Va. 2006) 


2 State V. Smith, 705 P.2d 1087 (Mont. 1985)(Smith shot two men in the head point 
blank with a sawed-off .22 rifle in order to steal their car and “eliminate any witnesses" 
to his theft). 

3 See also Gregg v. Georgia, 428 U.S. 153, 173, 96 S.Ct. 2909 (1976)(constitution does 
not require the use of medically optimal standards in executions); Ex parte Aguilar, 
2006 WL 1412666 (Tex.Grim.App. 2006)(doctors do not ordinarily prepare fluids for 
injection or insert or monitor IV lines in hospital settings); Hamilton v. Jones, 472 F.3d 
814, 817 (10* Cir. 2007) (anesthetic monitoring as done in a surgiceil suite is not 
necessary in execution setting given the massive dosages of anesthetic administered). 
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(“execution by lethal injection is not a medical procedure and does not 
require the same standard of care as one”). Even before Baze, Emmett 
V. Johnson, 511 F.Supp.2d 634, 642 (E.D.Va. 2007), ruled that 
making an “analogy to clinical medical standards in evaluating the 
methods used for conducting executions is without constitutional 
basis” because “surgery and execution have the polar opposite 
medical objectives.” Emmett, 511 F.Supp.2d at 642. 

b. For statutes, like SDCL 23A-27A-32, that are written to meet 
constitutional standards, the analogy to clinical medical standards is 
equally inapposite. Lethal injection is “designed to ensure a quick, 
indeed a painless death, and thus there is no need for” standards 
applicable to “a hospital surgery suite” where the goal “is to ensure 
that the patient will wake up at the end of the procedure.” Taylor v. 
Crawford, 487 F.3d 1072, 1084 {8ti‘ Cir. 2007). 

c. Despite the acknowledged discrepancy between clinical and execution 
standards, the Smith opinion repeatedly referenced clinical sources - 
testimony from Dr. Heath founded on the performance of “both 
pentobarbital and thiopental” “in a clinical setting,” “significant 
research that classifies thiopental as being ultrashort-acting” when 
used in a clinical setting, some 28,600 search engine results 
describing sodium thiopental as ultrashort-acting in a clinical setting, 
a package insert classifying pentobarbital that had been 
manufactured for use in a clinical setting as short-acting. Smith, 2015 
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WL 5827252 at *3. Smith found clinical-based data such as these to 
be "[o]f significant import” to its decision. Smith, 2015 WL 5827252 at 
*3. 

d. Smith’s premise is flawed at its core. The Smith court apparently was 

oblivious to the then-recent decision of the United States Supreme 

Court in Glossip v. Gross, 135 S.Ct. 2726 (2015), in which the court 

expressly rejected measuring execution drug performance according 

to clinical standards. In Glossip, the inmate’s expert, applying a 

clinical standard, opined that midazolam would not serve as a 

suitable anesthetic. To this Justice Alito replied: 

Petitioners emphasize that midazolam is not recommended or 
approved for use as the sole anesthetic during painful surgery, but 
there are two reasons why this is not dispositive. First, as the 
District Court found, the 500-milligram dose at issue here “is 
many times higher than a normal therapeutic does of midazolam.” 
The effect of a small dose of midazolam has minimal probative 
value about the effect of a 500-milligram dose. Second, the fact 
that a low dose of midazolam is not the best drug for maintaining 
unconsciousness during surgery says little about whether a 500- 
milligram dose of midazolam is constitutionally adequate for 
purposes of conducting an execution. We recognized this point in 
Baze, where we concluded that although the medical standard of 
care might require the use of a blood pressure cuff and an 
electrocardiogram during surgeries, this does not mean those 
procedures are required for an execution to pass Eighth 
Amendment scrutiny. 

Glossip, 135 S.Ct. at 2742, excerpt attached as Exhibit 15. Unlike the 
Glossip court. Smith failed to appreciate that the Montana legislature 
was not prescribing a barbiturate for use in a clinical setting; it was 
prescribing a drug for use in an execution setting. Comparing one to 
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the other is comparing apples to oranges , . . cheese to chalk . . . 
donuts to dumptrucks. Glossip, 135 S.Ct. at 2742, Exhibit 15. 

e. As Smith correctly points out, and which is not disputed here, 
barbiturates are typically classified according to how quickly they 
wear off. Thus, “ultrashort-acting” and “short-acting” refer not, as the 
names might suggest to a layman, to the time it takes for the 
barbiturate to act on the system but to how long before it wears off. 
How quickly a barbiturate takes effect is described as “ultrafast- 
acting” or “fast-acting.” Smith found that pentobarbital was short- 
and fast-acting based on its clinical classification and enjoined its use 
in Smith’s execution. Smith, 2015 WL 5827252 at *5. 

f. This was a glaring error. According to Glossip, the “probative” 
question is how a drug will perform in an execution. Glossip, 135 
S.Ct. at 2742, Exhibit 15. According to Glossip, “[t]he relevant 
question” was whether midazolam was suitable in “the huge dose 
administered in the Oklahoma protocol.” Glossip, 135 S.Ct. at 2743, 
Exhibit 15. 

g. Smith did not address “[t]he relevant question;” instead it fixed on 
standards having “minimal probative value” to high-dosage 
administrations of pentobarbital. Glossip, 135 S.Ct. at 2743, Exhibit 
15. Clearly the Montana legislature was not contemplating the 
clinical classification or properties of the barbiturate that it was 
prescribing for use in an execution. Prescribing a barbiturate for 
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execution based on a clinical propensity to wear off quickly 
(ultrashort-acting) would defeat the purpose of the execution. To 
administer a clinical dosage of sodium thiopental only to have Smith 
wake up 5-8 minutes later would thwart the purpose of execution and 
frustrate the statute. Thus, the Montana legislature clearly was not 
prescribing a barbiturate for execution purposes based on its 
ultrashort-acting properties in a clinical setting. The legislature 
clearly contemplated that any drug used would meet the performance 
criteria of an ultrafast-/ultrashort-acting drug in a high-dosage, 
execution setting. 

h. In a clinical setting, an ultrafast-/ultrashort-acting barbiturate 
(according to Rhines’ current expert. Dr. Stevens) will take effect 
“within 10-30” seconds.” According to the testimony of Rhines’ former 
expert. Dr. Heath, in Saar, an ultrafast- /ultrashort-acting barbiturate 
will take effect and shut down respiration in 60 seconds. According to 
Dr. Heath’s deposition testimony in Smith, an ultrafast-/ultrashort¬ 
acting barbiturate takes effect in “20 to 30 seconds.” HEATH SMITH 
DEPOSITION at 26/19, Exhibit 11. Elsewhere in his Smith testimony, 
Dr. Heath states that sodium thiopental administered at its “fastest 
possible” rate would still take “some tens of seconds to transition from 
full consciousness to full and deep unconsciousness.” HEATH SMITH 
DEPOSITION at 79/15, Exhibit 11. This is the same as pentobarbital 
in an execution setting, which, according to Dr. Heath takes effect in 
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“several tens” of seconds, “10, 20, 30” seconds depending on variables 
like heart rate or how good an inmate’s circulatory system is. HEATH 
SMITH DEPOSITION at 39/11, Exhibit 11. 

i. Even if a clinical dose of pentobarbital would not act as fast as a 
clinical dose of sodium thiopental, Dr. Heath admitted in Smith that 
“[i]f one gave a dose [of pentobarbital] higher than, as with most 
drugs, the more one gives, the more rapidly one sees the effects.” 
HEATH SMITH DEPOSITION at 30/9, Exhibit 11. According to Dr. 
Heath, the time it takes to travel from the injection site to the brain is 
the same for a large or small dose of a drug, but “all drugs that are 
used to produce sedation and unconsciousness will exert their effects 
at a more rapid rate if you give more.” HEATH SMITH DEPOSITION at 
31/4, Exhibit 11. In other words, high-dosage pentobarbital acts as 
fast or faster than a clinical dose of sodium thiopental. 

j. Ultimately, it is not necessary to extrapolate the matching 
performance of clinical sodium thiopental and high-dosage 
pentobarbital from comparisons between Dr. Heath’s vacillating 
testimony in his myriad cases. Dr. Heath put a bow on it in his Smith 
deposition testimony; when finally pushed to stop splitting hairs over 
clinical classifications and speculative administration mishaps. Dr. 
Heath was forced to admit in Smith that “[i]f proper administration of 
the drug occurs, whether it is thiopental or pentobarbital, if proper 
administration occurs in the intended multi-gram [execution setting] 
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dose into the circulation and carried to the brain, then there’s no 
difference between the drugs, because both will produce deep 
unconsciousness that will outlast the duration of the execution.” 
HEATH SMITH DEPOSITION at 89/22-90/5, Exhibit 11. 

k. Just as a clinical dose of sodium thiopental would not be effective to 
perform an execution, it is just as clear that, in the context of an 
execution, sodium thiopental is not an ultrashort-acting barbiturate 
because it never wears off. In an execution setting, a 3-5 gram dose of 
sodium thiopental will “outlast the duration of the execution.” 

HEATH SMITH DEPOSITION at 89/22-90/5, Exhibit 11. SmUh’s 
literal application of clinical classifications to an execution statute 
renders the statute inoperable; a clinical dose of sodium thiopental 
would not be sufficient to produce death, and the duration of effect of 
a lethal dose places the drug well outside the classification of 
ultrashort-acting. 

l. Like Glossip, the Pavatt court noted the inherent contradiction of 
applying a strict clinical classification in an execution setting. Pavatt 
found that it was “not entirely clear” that Oklahoma’s statute used the 
term “ultrashort-acting” in the clinical sense of how short it lasts. 
Pavatt, 627 F.3d at 1340 n. 3. Given that short action is not desirable 
in an execution context, the Pavatt court sensibly believed that the 
statute used the term ultrashort-acting “in a different sense, to refer 
to how quickly the barbiturate takes effect.” Pavatt, 627 F.3d at 1340 
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n. 3. The Pavatt court’s observation makes sense given the 8* 
Amendment mandate to eliminate to the extent possible any 
conscious suffering secondary to cessation of respiration, 
m. Likewise, in Owens v. Hill, 758 S.E.2d 794, 802 (Ga. 2014), the court 
rejected the clinical mainstay of sterilized drugs as having any 
application in an execution setting. “[SJterility is simply a 
meaningless issue in an execution where, as the record showed, 
unconsciousness will set in almost instantaneously from a massive 
overdose of anesthetic, death will follow shortly afterward before 
consciousness is regained, and the prisoner will never have an 
opportunity to suffer the negative medical effects from infection or 
allergic reactions from a possibly non-sterile drug. Particularly 
unpersuasive is HilTs expert’s testimony that certain contaminants 
also could have the following effect: Their blood pressure would drop 
precipitously, and ultimately its possible that they could die,’ Such a 
side effect obviously would be shockingly undesirable in the practice 
of medicine, but it is certainly not a worry in an execution .... [S]uch 
a side effect would be irrelevant in an execution inducing nearly 
instantaneous unconsciousness and the rapid onset of death before 
consciousness is regained.” Owens, 758 S.E.2d at 802. 

In the Smith court’s defense, its decision could only be as good as 
the evidence before it. The decision does not reflect that a Glossip 
argument was squarely presented to the Smith court. Smith’s focus on 
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clinical classifications in texts, testimony, literature, manufacturer 
package inserts and other sources, and the fact that Glossip is not even 
mentioned in the opinion, rather affirmatively demonstrates that it was 
not. But, as Glossip found, clinical performance has “minimal probative 
value;” “the relevant question” is the drug’s performance in the dosage 
administered in an execution. Glossip, 135 S.Ct. at 2742. The evidence 
conclusively demonstrates that execution dosages of pentobarbital meet 
the classifications of an ultrashort-acting barbiturate. 

Consistent with Glossip, Dr. Joseph Antognini, a distinguished 
anesthesiologist, describes for the court how a “short-acting” drug can 
behave like an “ultrashort-acting drug,” and vice-versa, depending on 
variables such as dosage or method of administration: 

a. In high dosages “the actions of pentobarbital . . . are consistent with 
the actions of an ultra-fast acting/ultra-short acting barbiturate that 
is administered in a large lethal dose.” ANTOGNINI REPORT at H 11, 
Exhibit 16. 

b. Barbiturate “classification is not absolute, and depends in large part 
on the dose of the drug and the route it is administered (oral versus 
intravenous).” ANTOGNINI REPORT at 112, Exhibit 16. 

c. A prevailing textbook at the time of SDCL 23A-27A-32’s codification 
reported that the classifications of barbiturates are “often altered 
depending on the route of administration (oral versus intravenous) 
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[and] dose.” ANTOGNINI REPORT at T| 13, Exhibit 16, citing Miller, 
ANESTHESIA (l^t Ed. 1981). 

d. Studies report that classifications of barbiturates are so inexact, 
“dose-dependent,” and archaic that “[i]t is surprising that th[ese] 
ciassification[s] still persist in pharmacology textbooks.” ANTOGNINI 
REPORT at m 14, 15, Exhibit 16. 

e. A textbook written by Rhines’ own expert in this case. Dr. Craig 
Stevens, demonstrates the fluidity of barbiturate classification. 

Though Dr. Stevens’s report states that there are only “two ultra¬ 
short-acting barbiturates: sodium thiopental and methohexital,” his 
textbook identifies both sodium thiopental and pentobarbital as short¬ 
acting. ANTOGNINI REPORT at 16, Exhibit 16, citing Brenner and 
Stevens, Pharmacology at 209, Table 19-1 (2018)(excerpt attached to 
ANTOGNINI REPORT. Dr. Stevens’ table classifies pentobarbital 
administered orally by pill for insomnia as a short-acting barbiturate. 
He classifies the onset of the pill-form of the drug as fast. He does not 
have a classification for pentobarbital administered intravenously. As 
Dr. Heath has testified, drugs act faster when administered in higher 
dosages and, when pentobarbital is administered intravenously in a 
high dosage, it is no different than sodium thiopental. Dr. Stevens 
classifies an intravenous administration of sodium thiopental as 
short-acting, not ultrashort-acting. He classifies the onset of 
intravenous sodium thiopental as “veiy fast,” not ultrafast. The fact 
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that Dr. Stevens himself fails to use the allegedly fixed and “widely 
accepted” nomenclature of “ultrafast” (or “ultrashort” when referring 
to Zaleplon’s duration of action) is further evidence that, as Dr. Heath 
stated, there “are different ways that people” classify drugs 
“depending on which author is referring to it.” 

f. It is worth noting that Dr. Stevens’ chart classifies every 
intravenously-administered drug as “very fast.” Under the 
circumstances, it is reasonable to infer that he would likewise classify 
intravenously-administered pentobarbital as “very fast” or, in Dr. 
Heath’s words, “the same as” sodium thiopental. Dr. Stevens’ 
classification of sodium thiopental as “short,” rather than “ultrashort” 
acting belies his testimony that barbiturate classifications are rigid 
and that there is any difference between sodium thiopental and 
pentobarbital. 

g. According to Dr. Stevens, duration of action, like duration of onset, is 
a function of lipid solubility. Dr. Stevens testified that drugs that are 
more lipid soluble wear off more quickly than drugs that are less lipid 
soluble. Thus, the fact that Dr. Stevens classifies both sodium 
thiopental and pentobarbital as “short” signifies that their lipid 
solubility is the same, at least in his opinion when he approved this 
chart for publication in the textbook he wrote. And the fact that Dr. 
Stevens classifies all intravenously-administered drugs as “very fast” 
acting, and the fact that intravenous pentobarbital would likewise be 
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classified as “very fast,” is further evidence that the lipid solubility of 
intravenous pentobarbital and intravenous sodium thiopental are the 
same, particularly in high dosages as Dr. Heath has said. 

h. Barbiturates can meet different classification criteria depending on 
dosage. ANTOGNINI REPORT at ^ 17, Exhibit 16; HEATH SMITH 
DEPOSITION at S9122-9015, Exhibit 11; HEATH COOEY TESTIMONY 
at 40, excerpt attached as Exhibit 10. 

i. In the execution context, classification of sodium thiopental as “ultra- 
short acting” is “meaningless” because the drug’s duration of action at 
that dosage would far exceed the time criterion for that classification. 
ANTOGNINI REPORT at f 18, Exhibit 16. High dosage, intravenous 
administration alters pentobarbital’s properties to match those of 
sodium thiopental in an execution setting. ANTOGNINI REPORT at T| 
13, Exhibit 16, citing Miller, ANESTHESIA (l^t Ed. 1981). 

j. As noted in Smith and by Dr. Heath, “the purpose of the development 
of ultra-fast-acting barbiturates” is “a very quick transition from 
consciousness to unconsciousness.” ANTOGNINI REPORT at 118, 
Exhibit 16. “[P]entobarbital at the dose administered in the South 
Dakota protocol (5 grams) would induce rapid unconscious within 20- 
30 seconds,” consistent with the classification criteria of an 
ultrashort-acting barbiturate. ANTOGNINI REPORT at IK 20, 21, 
Charts C and D, Exhibit 16. 
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k. “[A] drug that is typically considered ‘short-acting’ can be ‘ultra-short 
acting,” and ... an ‘ultra-short acting’ drug can be ‘short-acting’ 
depending on the variable of dosage” and route of administration. 
ANTOGNINI REPORT at Charts C andD, Exhibit 16. “When a drug is 
given intravenously, there is typically a vary rapid rise in the 
concentration .... A typical clinical dose is the general baseline for 
classifying drugs as ‘ultrashort-’ or ‘short-acting.’ But, since duration 
of action is a function of dosage, the classification can change if the 
dosage changes.” ANTOGNINI REPORT at Charts C and D, Exhibit 
16. 

Here, the Smith decision was more instructive of what not to do 
than what to do. “[I]t is ... a well-established canon of statutory 
construction that ‘a statute susceptible of more than one meaning must 
be read in the manner which effectuates rather than frustrates the major 
purpose of the legislative draftsmen.”’ In re Goerg, 844 F.2d 1562, 1567 
(11th Cir. 1988), quoting Schultz v. Louisianan Trailer Sales, Inc., 428 
F.2d 61, 65 (5th Cir. 1970). ‘“[I]n cases where a literal approach would 
functionally annul the law, the cardinal purpose of statutory construction 
- ascertain legislative intent - ought not be limited to simply reading a 
statute’s bare language; we must also reflect upon the purpose of the 
enactment, the matter sought to be corrected and the goal to be 
attained.”’ State v. Cameron, 1999 SD 70, 1121, 596 N.W.2d 49, 54, 
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quoting Desmet Ins. of South Dakota v. Gibson, 1996 SD 102, ^7, 552 
N.W.2d 98, 100. 

As used in SDCL 23A-27A-32 as codified at the time of Rhines’ 
conviction, the term “ultrashort-acting barbiturate” is arguably 
susceptible of two meanings - clinical or lethal. The state would argue 
that its meaning, in the context of a lethal injection statute, is limited to 
its properties as a lethal agent, but Smith demonstrates that minds can 
differ. Since “ultrashort-acting barbiturate” is susceptible of two 
meanings, it must be given a construction here that does not thwart the 
statute’s purpose or render it an absurdity. 

a. Rhines’ interpretation of the statute is absurd for two reasons. First, 
a clinical dosage of sodium thiopental would not effect death; he 
would wake up in 5-8 minutes. Second, a lethal dosage of sodium 
thiopental is not ultrashort-acting. As Dr. Heath points out, sodium 
thiopental in a lethal dose will “outlast the duration of the execution.” 
HEATH SMITH DEPOSITION at 89/22-90/5, Exhibit 11. As Dr. 
Antognini points out, this duration would exceed the time-criterion for 
ultrashort-acting. ANTOGNINI REPORT at H 18, 20, ChartD, Exhibit 
16. Rhines’ literal interpretation would annul the statute because no 
drug could qualify. Cameron, 1999 SD 70 at 21, 596 N.W.2d at 54. 

b. The state’s interpretation is both logical and consistent with SDCL 
23A-27A-32’s purpose. In the context of a lethal injection statute, it 
makes more sense, as Glossip points out, to classify drugs based on 
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their lethal rather than clinical properties. And, as Pavatt pointed 
out, the performance metric of interest to the legislature was not how 
short the drug lasted but how quickly it took effect. All evidence, 
Rhines’ own especially, demonstrates that pentobarbital acts in an 
ultrafast manner in an execution setting, 
c. The legislature’s intent in drafting SDCL 23A-27A-32 was to meet 
constitutional standards for execution and therefore must be 
interpreted in light of the numerous cases which have held that there 
is no constitutional difference between sodium thiopental and 
pentobarbital. If there is no constitutional difference, there is no 
statutory difference. 

Rhines cannot demonstrate a “significant possibility” of succeeding 
on the merits of his claim. Hill, 547 U.S. at 584. 
a. The claim is barred by res judicata because Rhines could have 

litigated this claim in the method of execution litigation before Judge 
Trimble in 2011. As noted just days ago by the South Dakota 
Supreme Court, Rhines’ complaint for declaratory judgment and 
injunctive relief before Judge Trimble “argued that the state’s 
protocols violated due process” and that the issue of the process due 
Rhines under SDCL 23A-27A-32 as codified on the date of his 
conviction was “fully litigated during a court trial, which included 
expert medical testimony,” Rhines v. S.D. Dept of Corrections, 2019 
SD 59, H 3. The Supreme Court noted that the “circuit court reviewed 
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the parties’ evidence” and “made detailed findings of fact.” Rhines, 
2019 SD 59 at ^ 4. Rhines filed a motion to appeal Judge Trimble’s 
ruling but the Supreme Court “denied his motion, concluding that he 
had not demonstrated probable cause that an appealable issue 
existed.” Rhines, 2019 SD 59 at ^4. Rhines had a full and fair 
opportunity to litigate the state’s alleged non-compliance with the 
process allegedly due him in his then-pending complaint for 
declaratory and injunctive relief. Though Rhines certainly could have, 
he did not take advantage of that opportunity to litigate this aspect of 
the method of his execution. There has been a final judgment 
rendered on the process due Rhines under the statute. Rhines, 2019 
SD 59 at f 4. Consequently, Rhines’ claims are firmly barred by 
principles of res judicata. Lippold v Meade Co. Bd. of Comm., 2018 SD 
7, 128, 906 N.W.2d 917, 925. 

b. Nor can Rhines prevail on the substance of his claims. Rhines’ 
gimmick of applying clinical standards to the execution setting has 
been rejected by the United States Supreme Court in Baze and 
Glossip. Rhines’ clinical interpretation of SDCL 23A-27A-32 would 
render the statute a nullily. Given the Amendment constraints 
that necessarily guide the legislature’s actions in this context, the 
legislature’s selection of an ultrashort-acting barbiturate obviously 
was driven by the speed with which the drug took effect, not by how 
quickly it wears off. Pavatt, 627 F.3d at 1340 n. 3. 
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c. As Dr. Antognini points out, drugs can cross back and forth between 
classification boundaries depending on the method of administration 
and dosage given. Sodium thiopental administered in a low dosage at 
a slow rate would take effect slowly and wear off over a longer period 
of time; as such it could be considered slow-acting in terms of onset 
and short- or intermediate-acting in terms of duration. Pentobarbital 
administered in a massive dosage takes effect as fast as sodium 
thiopental or any other drug in the ultrashort-acting classification. 
ANTOGNINI REPORT at 12, 16, 18, 20, Charts C and D, Exhibit 
16. 

d. According to Rhines’ own expert in the case before Judge Trimble, 
“there’s no difference between the drugs” HEATH SMITH 
DEPOSITION at 89/22-90/5, Exhibit 11. Indeed, when Dr. Heath 
was on the warpath against sodium thiopental in the Cooey case, he 
stated that “[o]ne can give a comparable or a larger dose of 
pentobarbital more quickly’ than sodium thiopental. HEATH COOEY 
TESTIMONY at 41, excerpt attached as Exhibit 10. Given the United 
States Supreme Court’s preference for measuring an execution drug’s 
performance according to high-dosage metrics, the South Dakota 
Supreme Court’s approval of the protocol as codified on the date of 
Rhines’ conviction 27 years ago, and the intrinsic absurdity of 
applying clinical standards to a non-therapeutic process, Rhines 
stands no realistic chance of succeeding on the merits of his claim. 
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iii. Delay 

A prisoners’ long delay in pursuing a claim creates a strong 
equitable presumption against the grant of a stay. McGehee v. 
Hutchinson, 854 F.3d 488, 491 {8th cir. 2018). “Given the state’s 
significant interest in enforcing its criminal judgments, there is a strong 
equitable presumption against the grant of a stay where a claim could 
have been brought at such a time as to allow consideration of the merits 
without requiring entry of a stay.” Nelson, 541 U.S. at 650. “[A] plaintiff 
cannot wait until a stay must be granted to enable him to develop facts 
and take the case to trial - not when there is no satisfactory explanation 
for the delay.” Sepulvado v. Jindal, 729 F.3d 413, 420 (5* Cir. 2013), 
quoting Reese v. Livingston, 453 F.3d 289, 291 {5th qJ]-, 2006). A 
prisoner is not entitled to a stay in order to conduct discovery to make 
out a claim. Beaty v. Brewer, 649 F.3d 1071, 1075 {9th Qjj-, 2011). 

Courts have often refused to grant a dilatory stay request sought 
on the eve of an execution. For example, in McGehee, a group of 
prisoners elected to forego certain federal claims and chose instead to 
challenge the execution protocol exclusively in state court. Only after the 
state supreme court rejected their state-law claims, and the Governor 
scheduled their executions, did the prisoners present a claim in federal 
court. McGehee, 854 F.3d at 491. The McGehee court overturned the 
district court stay of the scheduled executions because the 8* 
Amendment claims made in the federal litigation could have been 
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litigated at the same time as the earlier state claims. Without specifically 
addressing whether the claims were technically hatred by res judicata, 
McGehee ruled that the prisoners’ use of “piecemeal litigation” and 
dilatory tactics was sufficient reason by itself to deny a stay. McGehee, 
854 F.3d at 491, quoting Hill, 547 U.S. at 584-85. 

In Ledford the court denied a stay despite the fact that the 
inmate’s claims were not necessarily barred by the statute of limitations 
because he had not been timely in waiting until five days before his 
execution to raise his claim. Ledford, 856 F.3d at 1315; Crowe v. 

Donald, 528 F.3d 1290, 1292 (11^^ Cir. 2008); Diaz v. McDonough, 472 
F.3d 849, 851 (11th cir. 2006); Hill v. McDonough, 464 F.3d 1256, 1259- 
60 (11th Cir. 2006). Also, in Jones v. Allen, 485 F.3d 635 (11th cir, 2007), 
an inmate facing imminent execution filed a last-minute challenge to 
Alabama’s protocol, which had been adopted four years earlier. The 
Allen court concluded that the inmate’s delay “leaves little doubt that the 
real purpose behind his claim is to seek a delay of his execution, not 
merely to effect an alteration of the manner in which it is carried out.” 
Jones, 485 F.3d at 640. 

Similarly, here. South Dakota identified pentobarbital as one of 
two ultrashort-acting barbituates that would be used in its two-drug 
protocol 8 years ago. Rhines could have challenged the inclusion of 
pentobarbital in the 2-drug protocol 8 years ago. Yet, only 11 days from 
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the week set for his execution, Rhines raises this challenge for the first 
time. 

Rhines has failed to show any equitable basis for excusing his 
delay under these circumstances. Ledford, 856 F.3d at 1312. He has 
been sentenced to death for 26 years and, only now, with his execution 
imminent, has he decided to challenge this aspect of the procedure for 
lethal injection that the state has had in place for the last 8 years. 

Jones, 485 F.3d at 640. 

Though the Smith case held a full trial on the inmate’s statutory 
compliance claim, the significant difference between this case and Smith 
is that Smith did not wait until the last minute to bring his claim. A year 
ago, Rhines, through the same lawyers that represent him here, brought 
a claim challenging the enactment of the policy on the grounds that it 
had not been promulgated by the APA. He should have brought this 
claim a year ago as well. This sort of last-minute, stay-baiting litigation 
is extremely prejudicial to the state because it forces the state to 
assemble a hasty defense and inhibits the state from marshalling its full 
best evidence against the claim. 

The injustice of further delay is a particularly intolerable here 
considering that, because of his violent criminal history, Rhines would 
have been sentenced to life in prison for the burglary and his first, non- 
fatal stab wound to Donnivan Schaeffer’s stomach. Rhines’ capital 
sentence is his punishment for pounding a hunting knife into the base of 
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Donnivan Schaeffer’s skull and killing him. But so far, all he has served 
is life in prison, the same sentence he would be serving if he had walked 
out after stabbing Donnivan just once and let him live. In other words, 
he has not yet been punished for murdering Donnivan. It is time for him 
to be punished for this killing. Equity howls against delay in this case. 
CONCLUSION 

Because Rhines failed to meet his burden of persuasion with a 
clear showing that law and equity favored his request for a stay of 
execution, the trial court erred in granting the motion. 

Dated this 1®^ day of November 2019. 

Respectfully submitted, 

JASON R. RAVNSBORG 
ATTORNEY GENERAL 

PautS._Swedlund _ 

Paul S. Swedlund 
Assistant Attorney General 
1302 East Highway 14, Suite 1 
Pierre, SD 57501-8501 
Telephone: 605-773-3215 
E-Mail: atgservice@state.sd.us 
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STATE OF SOUTH DAKOTA 
COUNTY OF PENNINGTON 

CHARLES R. RHINES 

Petitionerf 

vs. 

DOUGLAS WEBER, Warden, South 
Dakota State Penitentiary, 

Respondent 


* 

* 

ft 

* 

* IN CIRCUIT COURT 

* SEVENTH JUDICIAL CIRCUIT 

A 

* CIV. 02-924 

* 

A 

* NOTICE OF ADOPTION OP 

* REVISED EXECUTION POLICY 

* AND PROTOCOL 

* 
it 
* 


Respondent Douglas Weber, by and through his counsel Paul S. 
Swedlund, Assistant Attorney General for the State of South Dakota, hereby 
files notice, as earlier requested by this court, of the method of execution policy 
and protocol prepared and adopted by respondent for use in the executions by 
lethal injection of condemned inmates in the State of South Dakota, including 
Charles R. Rhincs. Respondent adopted this policy and protocol on October 19 
and 13, 2011 respectively. The policy and protocol are modeled on, and are 
substantially similar to, one approved by the United States Supreme Court in 
Boze y. Rees, 553 U.S. 35, 128 S.Ct. 1520 (2008). 

Respectfully submitted, 

MARTY J. JACKLEY 

ATTORNEY GENERAL 



Paul S. Swedlund 
Assistakt Attorney General 


Craig M. Eichstadt 
Assistant attorney General 
1302 East Highway 14, Suite 1 Pennln£tonCouiTly. SD 
Pierre, South Dakota 57501-850 
Telephone; (605) 773-3215 
paul.8wedlund@state.sd.us Ut! tUtl 

Ranae Truown^tertc of Court# 
R y -.Oepuly 



CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on this 21®^ day of October 2011 a 
true and correct copy of the foregoing notice of adoption of revised execution 

I 

policy and protocol was served by United States mail, first class, postage 
prepaid, on Jana Miner, Assistant Federal Public Defender, 101 South Pierre 
Street, Pierre, SD 57501. 

Paul S. Swedlund 
Assistant attorney General 
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ERM A.12(B) Capital Punishment Final Days Procedures 

A. GENERAL 

1. The punishment of death shall be inflicted within the walls of a building at the State Penitentiary. 

SDCL §23A'27A-32,23A-27A-33. The South Dakota State Penitentiary (hereinafter SDSP) shall 
provide all proper equipment and appliances for the infliction of such punishment, SDCL 
§23Ar27A-32,23A-27A-33. The necessary setup includes a room, hereinafter referred to as the 
"Chemical Room," equipped with a one-way mirror that allows occupants to observe the Execution 
Chamber and the inmate after he is snapped to a gurney in the execution chamber 

2. Death shall be inflicted by administering intravenous injections of a subetance or substences in a 
lethal quantity. The substance or substances and manner of execution shall be and remain 
consistent with state and federal consfltutionai naquirements as identifiBd herein, 

3. The Warden or designee is responsible for having the chemicals for leflial injection and any other 
necessary Items for use on the scheduled date of execution. Under die direction of the Warden or 
designee two complete sets of the substance or substances used to conduct an execution shall be 
kept in separate secure locations. 

4. The Warden shall arrange for the attendance of South Dakota Department of Corrections (hereinafter 
SOOOC) staff, law enforcement officers and other persona he/she deems necessary and proper to 
perform the fenctions involved In conducting a scheduled execution. This shall indude all those 
required by South Dakota statute to attend. 

5 If at any time during the execution process the Governor staj®, pardons, or commutes the sentence 
of the condemned person or If a court of oompetent jurisdlctlQn Issues a stey after an execution has 
commenced, the execution team shall stop the execution. Ambulance staff equipped with advanced 
life support capabilities, includirtg a heart defibrillator end such supplies and equipment as would be 
needed to attempt to revive an hdMdua! who Iras been injected with one or more of the substences 
identified In Section D, shall be on standby at the SDSP. 

B. QUALIFICATIONS OF EXECUTION TEAM MEMBERS 

1, An execution carried out by intravenous Injection Shall be performed by per8on(s) trained to perform 
■venipuncture and to administer intravenous Injections. The peiBon(s) shall be selected by the 
Warden and approved by the Secretery of Corrections. SDCL 23A-57A-32, 

2 The p6raon(a) selected by toe Warden to mix the drugs and prepare the syringes shall demonstrate 
proficiency through relevant training and two years' experience in toe preparation of syringes for 
intravenous adminlsttatlon and mixing smd preparation of drugs for such administration. 

3. The per5on(E) selected by the Warden to Insert the intravenous needles into toe veins of the prisoner 
and connect, monitor, and maintain intravenous lines shall be certified or licensed and have at least 
two (2) years' profes^onal experierwe as one of the foltoiMng; medical or osteopathic physiciwi, 
physician assistant, registered nurse, certified medical assistant, licensed practical nurse, 
phlebotomtst, paramedic, emergency medical technician, or military oorpsman. 

4. The person{s) selected by the Warden to administer the injections shall demonstrate proflclBncy 
through relevant training and two years’ experience In toe administration of drugs by intravenous 
injection. 
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PREPARATION OF CHEMICALS 

1. The foltowing Identifies the contents of each syringe used in the course of the S-Orug or 2-Drua 


executions. 

SYRINGE 

LABELED/MARKED 



Backup syringes (if needed); 




CONTENTS 


Sodium Thiopental (1.5 grams In a 60 cc 
solution) or Pentobartfitel (2.6 grams in a 50 
cc solution) 


Sodium Thiopental (1.S grams in a 60 cc 
solution provided Syringe #1 is also 1.5 
grams of Sodium Thiopental in a 60 cc 
solution) or Pentobarbital (2.5 grams in a 50 
cc solution provided Syringe #1 is also 2,5 
grams of Pentobarbital In a 50 cc solution) 


Normal Saline (25 ml) 


Pancuroruum Bromide (100 mg of 2 mg/ml 
concentration in a 50 cc solution 


Normal Saline (25 ml) 


Potas^um Chloride (120 mEq. in a 60 cc 
solution) 


Potesslum Chloride (120 mEq. in a 60 cc 
solution) 



Normal Saline (25 ml) 


#8 

Sodium Thiopentel (1.5 grams in a 60 cc 
soiuHon) or Pentobarbital (2.5 grams in a 50 
cc solution) 

#10 

Sodium Thiopental (1,5 grams in a 60 cc 
solution provided S;imnge#1 is also 1.5 
grams of Sodium Thiopental in a 60 cc 
solution) or Pentobarbital (2.5 grams In a so 
CO solution provided Syringe #1 is also 2.5 
grams of Pentobarbital in a 50 cc solution) 

#11 

Normal Saline (25 ml) 

#12 

Pancuronium Bromide (100 mg of 2 mg/rrti 
concentration in a 50 cc solution) 

#13 

Normal Saline (25 ml) 

#14 

Potassium Chloride (120 mEq, in a 60 cc 
soludon) 
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The following Identifies the oonfents of each syringe used in the 
Sodium Thiopental. r w ^ 


course of the 1-Drug execution using 


SYRINGE 

LABELEDlfMARKED 

_CONTENTS 

#1 


#2 


#3 ” 

sodium Thictoentaf (1.26 grams in a 50 cc 
solution) 

#4 

I 

Sodium Thiopental (1.25 grams In a 50 cc 
solution) 

#6 

Normal Saline (25 ml) 

Backup syringes (if needed): 


#6 

Sodium Thiopental (1.25 grams in a 50 cc 
solution) 

#7 

Sodium Thiopental (1.25 grams In a SO cc 
solution) 

#s 

Sodium Thiopental (1.26 grams In a 50 cc 
solution) 

#9 

Sodium Thiopental (1.25 grains in a 60 oc 
solution) 


3. The following 
Pentobarbital, 


Identifies the contents of each syringe used tn the course of the 1-Drug execution using 


SYRINGE 

.. , , 

LABELED/MARKED 

CONTENTS 

#1 

Pentobarbital (2.5 grams In a 60 cc solution) 

#2 

PentobaititaJ (2.5 grams in a 50 cc sotution) 

#3 


Backup syringes (If needed): 


#4 


"#5 _ 

Pentobarbital (2.5 prams in a 50 cc solution) 


4. Any person sentenced to death prior to July 1,2007, may choose to be executed by the 3- or l-Drug 
protocol set forth In this document, provided the SDDOC possesses the necessary substance or 
substen^s for the merihod chosen at the flme scheduled for the inmate's execution, or in the manner 
provided by ^uth Datota law at the time of the person’s conviction (2-Drug protocol set forth in tills 
document). Any person sentenced to death prior to July 1,2007, shall be executed using the 3- or 1- 
Drug protocol provided in this document using the substance or substances In the 3DD0C’s 
possession unless the Inmate requests in writing to the Wiarden not less than seven (7) days prior to 
the scheduled execution date that the inmate wishes to be executed by the 2-Drug protocol set forth 
herein in accordance with South Dakota law as ft existed prior to July 1,2007. 
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5. For any Inmate sentenced to death after July 1,2007, the Warden shall elect ttte method of execuHo n 
from one of the foregoing 3>, 2-, or 1 'Drug mtifxxts for which the SODOC possesaes the necessary 
substance or substanoee at the time sch^uled for the inmate's execution. The Warden win give 
oxisideratlon to. and make the eflbrt to accommodate, the Inmate's method of preference, provided 
the Inmate selects 3-, 2-, or 1-Prug methods for which the SDDOC possesses the necessary 
substance or substances at the time scholuled for the inmate’s execution. 

D. PREPARATION FOR EXECUTION 

1. The SDDOC staff selected to participate in the executon shall drill at least weekly for six to eight 
weeks prior to the scheduled date of execution. The warden shall schedule additional drills the week 
of the scheduled execution. 

2. Not less than seven (7) days prior to the wiecution week announced in the Warrant of Death 
Sentence and Execution, a phystden or other medical professional qualified to assess venous scosss 
shall ermine the inmate. A written report shall be prepared describing the inmate's physical 
condition and any medical condition of the inmate that may lead to potential problems establidrlng an 
IV site. This report, along witir a copy of the lethal injection protocol, shall be provided to the 
executloner(s) for review and consideration no later than one day before toe scheduled date of 
exe<xjtton. 

3. All substances will be mixed or prepared as necessary no more than 8 hours prior to the execution 
and shall thereafter be maintained in accordance rwfth manufactureis' insbuctions in temperatures not 
in excess of 22®C/71.0®F, or such temperature specifically called for by the manufacturer, until ready 
for use. All substarroes will be mixed or prepared in bright, un-dimmed light 

4. To provide notifioatton of any last minute stay or appeal, arangemente shall be made to provide 
direct telephone access between the Warden, tiie (toemical room, the Govamor's office, the Chief 
Justice of toe South Dakota Supreme Court or designee, and the Attorney Genera's office. The 
Governor, the Chief Justice, and Attorney General or their designees shall be provided with phone 
numbers to the Webden's office, toe chemical room, and multiple backup phone numbers (such as 
personal cell phone numbers of the Warden and Deputy Warden). In addition, tho WSarden and 
Deputy Warden shall be equipped with SDSP lasued radios. 

5. On the date of toe scheduled execution, the prisoner shall be escorted to the execution charhbsr and 
strapped to the gurney by the Tie Down Team, 

6. On toe date of execution, the chemical room shall be kept clear of all persons except for the 
Executioners, the Warden, and any SDDOC staff selected by the Warden to assist with the execution 
of the sentence of desth. 

7. The Tie Down Team Leader shall verify that aV restraints are secure and so advise the Warden, at 
which time the Tie Down Team shall move to toe haltv/ay and stand by. 

8. The IV team shall enter the chamber and establish two Independent IV lines to toe inmate's veins. 

The IV team will establish IV lines only in peripheral veins located In the inmate’s arms, hands, legs, 
or feet, preferably one in each arm. in the event the IV team cannot establish peripheral vein lines, 
toe IV team win establi^ oenfral vein lines by percutaneous methods, but only If the IV team member 
establishing the central vein line can demonstrate current training, credentialing, and proficiency in 
establishing fV lines in central veins by percutaneous methods. The IV team will establish and secure 
the IV lines In such a way as to leave them visible for monitoring. 
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9. TTie g urwy shall at all times be placed so that the Inmate's Mad and are visible to the Warden 

and to those in the chemical room. If the Inmate desires, and if ft will not irrtarfere with the efficaev of 
me substance or substarKes being used for the execution, the inmate's head will be propped up by a 
Arm foann wedge^haped cushion to better permit IV team members In the chemical room to SM the 
inmate s face during the procedure. 


10. Every effort will be extended to ensure toai no unnecessary pain or suffering is inflicted on the 
inmate p 

11. If the IV team cannot secure one (1} w more sites within one (1) hour, the Governor's Office shall be 
wntacted by the Secretary and a request shall be made that Brs execution be scheduled for a later 
date dunng the week of the execution, as set forth in the Warrant of Death Sentence and Execution. 

12. file IV team shall start a saline flow and a sufficient quantity of saline sdution shall be injected to 
oonllrm that the IV lines have been property inserted and are not obstructed. IV team members will 
continue to monitor IV functioriing from within the chemical room. 

E. INJECTION PROCEDURES—3 DRUG PROTOCOL 

1. The Warden shall make a fl nal check with those authorities cited In Section Df4) to ensure no last 
minute appeals or stays have been fifed. 

2. Upon completion of preparaBon for execution (□, atwve), the Warden or designee shall order that 
blinds In front of witness rooms be opened and that the microphone in front of the fomaie's mouth be 
turned on. The Warden or des^nae shall ask the prisoner if he/she has any last words to say. Upon 
completion of the jMlsoners last words, or in the discretion of the Warden, the Wterden shall order that 
the execution proceed. 

3. Upon the Warden's order to proceed, a designated team member will begin a rapid flow of lethal 
chemicals in the foliowirig order. 

4. Syringe #1 

5. Syri!>ge #2 

6. Syringe #3 

7. If it appears to the Warden that the prisoner is not urconsdous within three {3) minutes after 
administration of the sodium thk^ntal or pentobarbital, the Warden shall order the flow of chemicals 
ceased into the primary site. The backup IV shall be used with a new flow of sodium thiopental or 
pentobarbital. 

8. The Warden and IV team shall assess and monitor the inmate’s lack of consciousness by using all 
steps In a graded consciousness check - a sequence of increasingly strong stimulations to assess 
consciousness - starting with checking tor movemert, eyelash reflex, response to verbal commands 
and culminating in a phy^at stimulation that would be painful If Ihe inmate were awake. |f possible, 
a currently certified EMT or other medical pr^essional qualified in assessing consciousness, whose 
identity may, at the Viterden's discretion, remain confidential, will be In the execution chamber with the 
Warden to assist the Warden In determining tiiat the Inmate is unconscious tollowlng the injection of 
the sodlurn thiopental or pentobarbital and prior to the administration of the pancuronium txomide and 
potassium chloride. 
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9. The Warden and IV team shall continuously monitor the IV and infusion sites. If the Inmate appears 
unoonsdoue three (3) minutes after the Initia) or backup flow of sodium thiopental or pentobarbital is 
complete, the executioner(s) shall commence the rapid flow of the remaining chemicals as follows. 

10. Syringe #4 

11. Syringe #5 

12. Syrifvge#6 

13. Syringe#? 

14. Ten (10) minutes after the third drug is administered, the person(&) nesponsble for pronouncing death 
shall examine the Inmate In order to confirm death by checking the inmate's hearth^, breathing, 
pulse and pupils. If the inmate's death is confirmed, the person{s) shall inform the Warden, If that 
per5on{8) is unable to conllim the Inmate's death, the Warden shall order iniection of the remaining 
backup syringes. 

15. Once the peison(8) responsible far pronouncing death has confirmed the inmate’s death, the Warden 

shall announce "At approxImalBly __a.m,/p.m. the eacacution of [inmate's name] was carried out 

in accordance with the laws of the State of South Dakota" or a similar statement to that effoct 

16. The rdCTophone shall be tumned off and the curtalns/blinds shall be drawn. 

17. The witnesses shall be escorted out of the witness rooms and shall sign the Certificate of Execufion 
as required by South Dakota law. 

F. INJECTION PROCEDURES—2 DRUG PROTOCOL 

1. The Warden shall make a final check with those authorities cited In Section D(4) to ensure no last 
minute appeals or stays have been filed. 

2. Upon completion of preparation for execution (D. above), the Warden or designee shall order that 
blinds in front of witness rooms be opened and that the microphraie in front of the inmate's mouth be 
turned on. The Warden or designee shall ask the prisoner if he/she has any last words to say. Upon 
completion of the prisoner's last words, or In the discretion of the Warden, the Warden shall order that 
the execution proceed. 

3. Upon the Warden's order to proceed, a designated team member will begin a rapid flow of lethal 
chemicals in toe follov^ing order. 

4. Syringe #1 

5. Syringe ^ 

6. Syringe #3 

7. If it appears to the Warden that the prisoner is not unconscious within three (3) minutes after 
adminlstratiDn of the sodium thiopental or pentobait^l the Warden shall order the flow of chemiicals 
ceased into toe primary site. The backup IV shall be used with a new flow of sodium thiopental or 
pentobarbital. 
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that would be painful if the inmate were awake. If possiW? 
idenWv man m^ical professional qui^^ in assessing consciousness, whose 

confidential, will be in the execution chamber with the 
the ^ inmate is unconscious following the injection of 

poysstlTEJlStdr*^ pentobarbital and prior to the administration of the pancuronium bn^de and 

9. Warden md IV team shall continuously monitor the IV and inflision sites. If the Inmate appears 

minutes after the Initial or backup flow of sodium thiopental or pentobartStel is 
complete, the executtoner(s) shall commence the rapid flow of the remaining chemicals as follows 

10. Syringe #4 

11. Syringe #5 

is administered, the per8on{s) resporslble for pronouncing 
deathman ewamlne the inmate. The pefson(e) responsible for pronouncing death shall enter the ^ 
chamber and confirm^ath by checidng the Inmate's heartbeat, breathing, pulse and puplje. If that 
sySSes ^ pronounce death, the Warden shall older injection of the remaining backup 

personfs) raeponsible for pronouncing death has confirmed the inmate’s death, the Waiden 

shaH announce At approximately-a.m./p,m. the execution of [inmate's name] was carried out 

in accordance with the laws of the State of South Dakota’ or a similar statement to that effect. 

14. The microphone shall be turned off and Uie curlains/blinds shall be drawn. 

15, The witnesses shall be escorted out of the witness rooms and shtel sign the Certificate of ExecuBon 
as required by South Dakota law, 

INJECTION PROCEDURES -1 DRUG PROTOCOL (Sodium Thiopental) 

1. The Warden shall make a final check with those authorities cited in Section D(4) to ensure no last 
minute appeals or stays have been filed. 

2. Upon rompistlon of preparation for execution (D, above), the Warden or designee shall order that 
blinds in front of witness rooms be opened and that the microphone In front of the inmate's mouth be 
tunned on. The Warden or designee ^all ask the prisoner if he/she has any last vrords to say. Upon 
completion of tee prisoner’s last words, or in the discretion of the Warden, the Warden shall order that 
the execution proceed. 

3. Upon tee Warder’s order to proceed, a designated team member will begin a rapid flow of lethal 
chemicals in the following order. 

‘4. Syringe #1 

5. Syringe #2 

6. Syringe #3 

7. Syringe #4 

B. Syringe #6 
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? ^ministered, the person(B) responsible for pronouncing death shall 
TJ'i’® responsible ibr pronouncing death shall enter the chamber and 

confirm deaftt by diking the inmate's heartbeat, breathing, pulse and pupils. If that pereonfs) Is not 

chemicals to be adminSin JS 

10. Syringe #6 


11 . Syringe#? 

12. Syringe #8 

13, Syringe #d 

14, Ten (10) minutes after the second round of the drug is administered, the person(8) responsible fbr 
pronounoing death shall again examine the inmate. The person(s) responsible for pronouncing death 
sha I enter the chamber and confirm death by checking the inmate’s heartbeat, breathing, pulse and 


15. Once the person(s) resporisible for pronouncing death has confirmed the inmate's death, the Warden 

shall announce "At approximately_a.in./p,m. the execution of Pnmate's name] was cenled out 

in aooordance wMi the laws of the State of South Datota* ora similar statement to that effect 

16. The microphone shal) be turned off and the curtains/blinds shall be drawn. 

The witnesses shall be escorted out of the witness rooms and shall sign the Certificate of Execution as 
required by South Dakota law. 


H. INJECTION PROCEDURES -1 DRUG PROTOCOL (Pentobarbital) 

1. The Warden shall make a final check with those authorities cited in Seetion D(4) to ensure no last 
minute appeals or stays have been filed. 

2. Upon completion of preparatlort for execution (D. above), the Warden or designee shall order that 
blinds In front of witness rooms be opened and that the inlcrDphone in front of the inmate's mouth be 
turned on. The Warden or designee shall ask the prisoner if hefshe has any last words to say. Upon 
compieifon of the prisoner's last words, or in the discretion of the Warden, the Warden shall order that 
the execution proceed. 

3. Upon the Warden’s order to proceed, a designated team membw will begin a rapid flow of lethal 
chemicals in the following order. 

4. Syringe #1 

5. Syringe #2 

6. Syringe #3 
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7. Ten (10) minutes after the drug is administered, the person(s) reeponsbie for pronouncing death shell 
examine the inmate. The pers(m(8) responsible fbr pronouncing deaith shall enter the chamber and 
confirm death by checking the inmate's heartbeat, breathing, pulse and puf^ls. If that personfs) is not 
able to pronounce death, the Warden shall order a second set of chemicals to be administered In the 
fallowing order. 

8. Syringe #4 

9. Syitnge #5 

10. Ten (10) minutes after the second round of the drug is administered, the person(s} responsible for 
pronouncing death shall again examine the inmate, The per5on(s) responsible for pronouncing death 
shall enter the chamber and confirm death by checking the Inmate's heartbeat, breathing, pulse and 
pupils. 

11. Once the person(s) responsible for pronouncing death has confirmed the inmate's deefh, the Warden 

shall announce “At approximately_a.ni./p.m. the execution of [inmate's name] was carried out 

In accordance with the laws of the State of South Dakota" or a similar statement to that effect 

12. The microphone shall be turned off and the curtalns/blinds shall be drawn. 

The witnesses shall be escorted out of the witness rooms and shell sign the Certificate of Execution as 
required by South Dakota law. 


Doi^las L. Weber 

t October 13,20H 

Doualas L Weber, Chief Warden arTd Director (rf Prison Operations 

Date 
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II Policy: 

The Department of Corrections (DOC) will carry out the execution of an inmate in accordance with 
SDCL Chapter 123A-27A. The execution will be conducted In a professional, humane and dignified 
manrier. 

III Definitions: 

Lethal Injection; 

The intravenous injection (IV) of a substance or substances in a lethal quantity 
(See SDCL § 23A-27A-32). 

Wittieesee: 

People authorized to attend an execution as referenced in SDCL §§ 23A-27A-34 and 23A-27A-34.2. 

IV Procedures: 

1. General Provisions: 

A. inmate executions are carried out by means of lethal injection. (See SDCL § 23A-27A-32) 

1. At no time will any medical professional(&) employed at a South Dakota Department of 
Corrections facing participate in the execution process. 

2. Lethal injection is not the practice of medicine in South Dakota (See SDCL § 23A-27A'32). 

3. The ihmate who is to be executed will be connected to two (2) IV lines, normally one (1) in 
each arm. One (1) IV line will be the pinnary line for the lethal injection and tiie other IV line is 
designated as a backup. 

4. The lethal injection process involves the administration of drugs s, each in a lethal quantity, 
pursuant to a 3-Drug, 2-Drug, or 1 -Drug protocol, depending on the date of the inmate's 
conviction and the availability of the necessary drugs: 

a. 3-Drug Pnotocol 



iC.'iiVliO'i 1 
pL'fi/.’C 
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AditSt Insiivjiioiis 
10/fQ/20i1 
JiJiy ZOlZ 
7 

DQC Adm\rrts.trriik?n 


Revised: 10/19/2011 


Page 1 of 9 







South Dakota Departmen Corrections 
Policy 

Distribution: Public _ _ 


1.3.D.3 

Execution of an Inmate (2).doc 


i. The first drug, Sodium Pentothal (aka Sodium Thiopental) or 
Pentobarbital, is administered in a quantity sufficient to ensure the inmate 
is not subjected to the unnecessary and wanton infliction of pain. 

ii. The second drug, Pancuronium Bromide, stops the Inmate's breathing. 

iii. The third drug, Potassium Chloride, stops the inmate’s heart. 

b. 2-Drug Protocol 

The first drug. Sodium Peivtothal (aka Sodium Thiopental) or 
Pentobarbitat. is administered in a quantity sufficient to ensure the inmate 
is not subjected to the unnecessary and wanton Infliction of pain. 

ii. The second drug, Pancuronium Bromide, stops the inmate's breaWiirg. 

c. 1-Dmg Protocol - Sodium Pentothal (aka Sodium Thiopental) or Pentobarbital is 
administered in a lethal quantity sufficient to ensure the inmate Is executed without the 
unnecessary and wanton infliction of pain, 

5, Any person convicted of a capital offense or sentenced to death prior to July 1,2007 may 

choose to be executed in the manner provided in this policy or in the manner provided by 

South Dakota law at the time of the person's convicSon or sentence (SDCL § 23A-27A-32.1). 

a. The inmate will indicate their choice in writing to ttie Warden rot less than seven (7) days 
prior to the scheduled week of execution. 

b. If the inmate fails or refuses to choose in the time provided, then the inmate will be 
executed as provided by state law at the time of the execution 

(See SDCL § 23A-27A-32.1). 

B. The execution is conducted under the direction of the SDSP Warden. 

1. The Warden will select qualified staff to participate in the execution. 

2. The Warden will identify one (1} or more Individuals trained to admin ister intravenous 

injections to carry out the lethal Injection. 

a. The Warden will present information regarding the indIviduaKs) qualifications to the 
Secretary of Corrections for final approval (See SDCL § 23A-27A-32). 

b. The individual(s) qualifications must demonstrate adequate training to competently carry 
out each technical step of the lethal injection (See Baze v. Rees, 553 U.S. 35 (2D08) and 
Taytorv. Crawford, 487 F. 3d 1072 (8 Cir. 2007). 

c. The rtame, address, or other identifying information relating to the identity of any person or 
entity supplying drugs for use in intravenous injections under SDCL § 23A-27A is 
confidential arid disclosure of such information may not be authorized except pursuant to 
the terms of a court order, 

d. The name, address, qualifications and other identifying information relating to the identity 
of any person administering the intravenous Injections under SDCL § 23A-27Ais 
confidential and disclosure of such information may not be authorized or ordered. 
Disclosure of this information is a Class 2 Misdemeanor (See, SDCL § 23A-27A-31.2). 
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C. Male inmates sentenced to death will be housed in the SDSP or the Jameson Prison Annex. 
F^ale inmates sentenced to death will be housed at the South Dakota Women’s Prison (See 
DOC policy 1.3, D.2 • Capital Pun/shmenf Housing). 

1. Inmates sentenced to death are segregated from other inmates and single celled (See SDCL 
§23A-27A-31.1). 

2. Physical access to an inmate sentenced to death is limited to family. attomey{s], clergy, DOC 
staff, other state or contractual staff stationed at the respective prison, people authorized by 
the respective Warden or any other person audiorized to access the inmate through a court 
order (See SDCL § 23A-27A-31.1). 

D. The Governor may investigate the circumstances of the case of the inmate sentenced to death In a 
manner he deems appropriate and may require the assistance of the Attorney General (See SDCL 
§ 23A-27A-19). The Govemor has the power to reprieve or suspend tha execution for up to ninety 
(90) days to complete his investigation (See SDCL § 23A-27A-20). 

E If there is a question on an inmate's mental competence to proceed with the execution, the 
Warden wilt notify the Govemor, Secretary of Corrections and the sentencing court. If 
sentencing court determines that there is a substantial threshold showing of incompetence to be 
executed, the sentencing court will conduct hearings and order mental examinatIons,(See SDCL § 
23A-27A-22, Uirough § 23A-27A-26}. As long as an inmate is considered incompetent, that inmate 
may not be executed (See SDCL §§ 23A‘-27A--24 and 23A-27A-26). 

F. The death penalty cannot be imposed on a person who was mentally retarded at the time of 
the commission of the offense and whose cortoitlon was manifested and documented before 
the age of eighteen (IB) (See SDCL §§ 23A-27A-26.1 through 23A-27A-26.7}. 

G. A pregnant women may not be executed [See SDCL §§ 23A-27A-27 through 23A-27A-29}. 

H. The death penalty cannot be Imposed on s person who committed an act punlshabie by death 
while under sight^n (18) years of age (See SDCL § 23A'27A-42). 

I. Inmate appeals regarding the death penalty are outside the responsibility of the DOC. Inquiries on 
the status of any inmate appeal(s) should be directed to the Office of the Attorney General or the 
defense attomey{s). 

2. Warrant of Execution: 

A. The sentencing judge (or successor in office} will have a signed and certifled Warrant of Death 
Sentence and Execution provided to the Warden of the state penitentiary (See SDCL §§ 23A-27A- 
15 and 23A-27A-16). 

B. The Warrant of Death Sentence and Execution w/ill set the week within which the inmate is to be 
executed (See SDCL § 23A.27A.15). 

C. The Warden of the state penitentiary may carry out the execution at any time within the week 
stated in the Warrant of Death Sentence and Execution. (See, SDCL §§ 23 A-27A-15 and 
23A.27A-16). 

3. TInne and Place of Execution: 

A. All executions will take place at the SDSP (See SDCL § 23A-27A-32). 
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B. The day and hour set by the warden of the state penitentiary for the execution will be kept secret 
and only divulged to those invited or requested to be present at the execution (See SDCL § 23A- 
2rA-^7), 

C. No person will divulge the day and hour sat for the execution prior to the Warder's public 
aniouncemert (See SDCL § 23A-27A-37). 

D. The Warden of the state penitentiary will publicly announce the day and hour of the execution rot 
less than forty-eight (48) hours in advance (See SDCL § 23A*27A-17). 

4. Selection of Witnesses: 

A. No person under the age of eighteen (18) will be allowed to witness an execution {See SDCL § 
23A-27A-36). 

B Only persons authorized by the Warden of the state penitentiary, and witnesses authorized by 
SDCL §§ 23A-27A-32. 23A-27A-34, 23A.27A-34.1,23A-27A-34.2 and 23A-27A-36 are allowed to 
attend the execution. 

1 The following witnesses are required to be invited to witness the execution by state law (See 
SDCLS23A-27A-34): 

a. The Attorney General of South Dakota. 

b. The trial Judge before whom the conviction occurred or his/her successor in office. 

c. The State's Attorney of the county where the crime was committed. 

d. The Sheriff of the county where the crime was committed. 

C. The Warden of the state penitentiary will select a number of reputable adult citizens to witness the 
execution and two (2) members of the media (See section on Media Relations). 

1. Space and seating for witnesses is limited by the size of the rooms, the vieviring windows and 
concerns for the safety and security of the witnesses. 

2 Preference will be given to accommodating as many representatives of the victim as possib le 
given the space constraints and the requirements in state law that other persons also serve as 

witnesses. 

D. There are no specific statutory requirements for how the Wterden of the state penitentiary selects 
which representatives of the victim(s) may witness the execution. 

1 The victim's family or families may suggest the names of individuals who shoutd attend. 

2. in the evert the victim’s family or families cannot or will not prioritize their list of individuals, the 
Warden of the state penitentiary will make the choice in the following manner: 

a. Close relatives of victim(s) are given preference to witness the execution. A "dose 
relative’ is determined in the following order of preference: 

1) . Spouse, 

2) . Parant(s} or stepparert(s). 

3) . Adult children, including stepchildren. 

4) . BrotherCs)orsister{s). 

5) . Other family members (grandparents, aunts, uncles, nieces, nephews, cousins, etc.). 

b. Friends of the victim (if there are less than five close relatives of a victim attending). 
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E. The Wanden of the stale penitentiary has final approval of all witnesses not specifically required by 
law to be invited. 

F. All witnesses other than the Attorney General, trial judge, States Attorney and Sheriff are subject 
to the same background check as a regular visitor, unless exempted by the Warden of the state 
penitentiary. 

G. The inmate is allowed to request the attendance of up to five (5) persons to serve as wtnesses. 
These persons may Include but are not limited to legal courieel, members of the clergy, relatives or 
friends (See SDCL § 23A-27A-34.2j. All the requested witnesses shall be on the inmate's visit list 
and at least eighteen (18) years of age (See DOC policy 1.5.D.1 IrWiSio Visiting). 

5. Witness Behavior 

A. Because the execution will take place inside a facility where many otha- inmates and staff will be 
present or in close proximity, all witnesses are expected to follow the rules and procedures of 
SDSP and the orders of escorting staff for the safety and security of all involved. 

1. Failure to comply with the rules and procedures of SDSP or the orders of escorting staff may 
result in denial of entry or removal of the witness from foe facility. 

2. Witnesses are expected to follow the dress code for visitation. The witnesses will be provided 
this specific information in advance of the execution (See DOC policy 1.5.D.1 inmate Visiting), 

3. Witnesses are subject to search by both a stationary and hand-held m^al detector, and pat 
searches at any time (See DOC policy 1.3.A.5 Seareftes - Advit Institutions). 

a. Witnesses may be searched more than one (1) time prior to the execution. 

b. To the extent possible, pat searches will be conducted by a staff member of the same sex 
as the witness. 

4. Most personal property items are not allowed inside the SDSP. 

a. For example, purses, cameras, pictures, pocketknives, pagers, watch®, cell phones, 
signs, recording devices, other electronic equipment, etc. are not permitted. These items 
should be left in the vehicle or fockera that aie available for storage of personal property in 
the SDSP lobby (See DOC policy 1.3.A.10 - Restdctlons on Electronic Equipment). 

b No drugs, alcohol, tobacco products or firearms are allowed in«de SDSP. Anyone 

suspected of being under the influence of drugs or alcohol will be denied entry or removed 

from the facility. 

B. All witnesses are cautioned to refrain from verbal outbursts or inappropriate action while inside the 
SDSP. 

C. No cameras or recording devices of any type are allowed inside the SDSP, the witness area or the 
area surrounding the execution chamber. 

6. Media Relations: 


A. 


equBsts for execution information (other than appeal issues) or interviews from media 
ioresentatives are to be made either to the DOC Communications and Infonmatior Manag^ or to 
le respective Warden (See DOC policy 1.1 .A.4 ReiationsNp with News Media. Public and Other 


Agencies). 
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1. The Warden (or designee) can discuss procedures under the control of SDSP that affect an 
execution. Examples of procedures which may be discussed: 

a. The timelines of the execution, from issuance of the warrant of execution to the certificate 
of execution, return of the deceased inmate's body and the buiial. 

b. The various steps that go along with the execution; i.e, sequence of events, last meal last 
words, etc. 

c. Witness information (See sections on Selection of Witnesses and Witness Behavior). 

d. A description of tiie regular visit procedures inside the securily perimeter. 

2. Questions or the process of the Governor to Investigate the circumstances of the case will be 
directed to the Governor's Office or to the Attorney General's Office. 

B. The decision to grant tours of the execution chamber is at the total discretion of the Vterden of the 
state penitentiary, 

C. The decision to grant photo/video of the execution chamber is subject to the approval of the 
Secretary of DOC. 

D. The two (2) media witnesses who will attend the execution will be selected as follows: 

1. The first media representative will be selected from the Associated Press, 

2. The second media representative wlli be selected from a media outlet located In the proximity 
of where the crime took place. 

E. No cameras or recording devices of any type are allowed in the witness area or the surrounding 
area of the execution chamber. 

1. Each media witness attending ttie execution 'may have vwlting material in the wailing area but 
must leave those materials behind when moved to the witness area. 

2, Each media witness attending the execution wifl be given paper and a pencil once he/she 
arrives in the witness area. 

7. Final Visit Arrangements: 

A Reasonable accxjmmodations for visits by immediate family will be made after the inmate has 
been moved to a holding coll near the execution chamber. 

1. Visits are allowed between 3:00 AM and 8: DO PM, except for the day of the execution (See 
Item "E” in this section). 

2. All personal visits will be Class II (non-contact) (See DOC policy 1.5.D. 1 inmate Visiting). 

3. Telephone calls may be substituted for personal visits. 

B. Visits will be supervised by DOC staff and must be arranged in advance through the Warden or 
Deputy Warden. 

1. Visitors are subject to search by both a stationary and hand-held metal detector, and pat 
searches at any time (See DOC policy 1,3.A. 5 Searches - Adult Institutions). 

2. Visitors must abide by the rules and regulations of the SDSP and the DOC. 
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3, Failure to abide by the rules and regulations of the SDSP and the DOC may result in 
termination of a current visit and denial of future visits. 

C. Visitors will be escorted and supervised at all times. 

D. The following members of the inmate's immediate ^mily are allowed Class II visits with the 
inmate: father, mother, stepfather, stepmother, brottier(s), si8ter(s), stepbrottier^s), stepsister(s), 
biological children and spouse. 

E. Visits with immediate famil y will cease at least six (6) hours prior to the scheduled time of 
execution. 

F. Attorney access will be accommodated as much as possible. 

1. Attorneys are subject to all the visit arrangements/restrictions listed In this section. 

2. Any documents that need to be shared with the inmate will be passed to SDSP staff, 
inspected for contraband and if approved, the documents wilt be given to the inmate. 

3. Attorney(s] must leave the holding cel! area at least one (1) hour before the scheduled 
execution lime. 

G. Clergy will be allowed additional visits with the inmate until one (1) hour befbre the scheduled 
execution time. 

8. Ths Execution: 

A. An execution involves strict security procedures that are intended to protect the witnesses, staff, 
other inmates and the public at large. These security procedures are confidential and will not be 
discussed. 

B. The Governor, Attorney General and Chief Justice of the State Supreme Court or their designees 
will be provided with the telephone numbers of the Warden’s Office, the chemical room and 
multiple backup telephone numbers including personal cell phone numbers of the Warden and 
Deputy Warden for the purpose of emergency or last minute notificatiori. The Warden and Deputy 
Warden will also be equipped with SDSP-issue radios. 

C. After confirming with the Governor’s Office, (he Attorney General and the Chief Justice of foe State 
Supreme Court that no last minute appeals have been initiated and that no stays have been 
ordered, the inmate will be moved to the execution chamber and secured Id the table. 

D. Two (2) intravenous injection (IV) sites will be prepared and inserted, normally one (1) in each of 
the Inmate’s arms. 

E. A bag of sterile saline solution will be connected to each IV site. Each IV will be checked and 
verified as running properly before wtnesses are escorted into the viewing rooms. 

F. The witnesses will be brought into the respective witness rooms ore (1) group at a time. 

G. The curtains outside the witness rooms will remain closed until foe Warden is satisfied, everything 
is ready and orders them opened. 

H. The Warden will give the inmate an opportunity to make a firial statement. A transcript will be 
made of the inmate’s statement and the transcript will be made public. 

I. For 3-Drug or 2'Drug protocol executions, the Sodium Pentothal or Pentobarbital will be 
administered and allowed to take effect prior to administering the subsequent drugs. 
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J. After the lethal injections have been administered, the Warden will wait a brief period before 
summoning a person^capabie of examining the inmate for the presence of respirations and 
heartbeat and if appropriate to pronounce death, including the time of death, 

1. If the county coroner is on the premises, the Warden wilt ask the county coroner to certify 
death, including the time of death and then take charge of the body, 

2. If the county coroner is not on the premises, the Warden will direct the inmate's body to be 
taken to a nearby morgue, where the county coroner will be summoned to examine it and 
certify death. 

K. After death has been pronounced, the curtains of the witness rooms will be closed and the wifriess 
groups will be escorted away from the area separately. 

9, Post-Execution Procedures: 

A. The certificate of execution and return will be prepared and signed by the Warden and the 
certificate of execution will also be sign^ by all witnesses present and witnessing the execution 
{See SDCL §§ 23A-27A-34, 23A-27A-34,2 and 23A-27A-40.1). 

B. The Warden will ensure the county coroner is permitted to investigate the death pursuant to SDCL 
§§23-14-18(3) and 24-1-27 

1. If the county coroner is on the premises, the body of the executed inmate will not be reimovsd 
from the execution chamber until after the county coroner has certified the death of the inmate. 

C. After the county coroner has completed the Investigation, the body of the executed inmate (unless 
claimed by some relative), will be interred in a cemetery within Minnehaha County (Also see SDCL 
§ 23A-27A-39 and DOC policy 1.4.E.6 - Management of Offender Deaths). 

D. After the execution has been completed, the DOC Communication and Information Manager 
will announce the fact in a press briefing that will be conducted elsewhere on the SDSP grounds. 

E. Media representatives present at the execution are required to attend the post-execution press 
conference to share information about the execution with other media. 

F. Within ten (10) days following the execution. «ie certificate of execution and return will be filed with 
the Clerit of Courts of the county where the offense occurred. (See SDCL § 23A-27A-40.1) 

V Related Directives: 

SDCL chapter 23-14, chapter 23A-27A and 24-1 -27 
Baze V, Rees, 553 U.S. 35 (200B) 

TaySorv. Crawford. 4B7 F. 3d 1072 (8 Cir. 2007) 

DOC policy 1.1 .A.4 Relationship vdth News Media, Pubiic and Other Agencies 

DOC policy t.3,A.5 “ Searches - Adult institutions 

DOC policy 1.3.A.10 - Restrictions on Eiectronic Equ^ment 

DOC policy 1.3.D.2 - Capital Punishment Housing 

DOC poticy 1.6.D.1 - Inmate Visiting 

DOC policy 1.4.E.0 - Management of Offender Deaths 

VI Revision Log: 

August 2006: New policy. ■ ■ o 

June 2007: Revised the policy statement. Revised the definition of lethal injection. Removea 
medical doctors as vrilnesses required to be invited to the execution. Deleted references and 
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procedures related to SDCL § 23A-27A-38, Revised the post-execution procedures. Moved some 
information from the section on Media Relations arrd placed it in a new section titled The Execution. 
Added a reference to DOC policy 1.3.A. 10. Added language about death penalty appeals. Added a 
statement regarding security measures. Added the circumsiances in which an inmate nay choose 
the current lethal Injection procedures or revert back to existing laiw at the time of conviction or 
sentence. Clarilfed which individuals the victim's fismily may request as witnesses. Added a 
statement on tiie trained Individuals' experience and qualtficaflons. Added more specific procedures 
on administering the leti^a) dosages. Added a reference to Taylor v. Crawferd. 

August 2007; Changed "medical procedure” to "technical procsedure" to avoid any possibility of 
confusion regarding an execution being considered the practice of medicine. Updated the procedures 
involving the county coroner in the section on The Execution. 

June 2008: Revised formatting of policy in accordance with 1.1.A,2. Changed policy because of 
recent law changes to the capital punishment chapter. SDCL 23A^27A by the 3D Legislature, 2008, 

SB 53 and the United States Supreme Court in Baze v. Rees, 653US 35, (2008). Revised defirtition of 
Lethal Injection. Changed "through" to "and" and *36" to “34-2" in definition of Witnesses. Deleted 
reference to DOH policy in subsection (ss) (At), revised wording in ss (A2}, added "each in a lethal 
quantity” In ss (A4), deleted comment about remaining unconscious In ss (A4a), replaced "person" 
with "inmate" in ss (5A and B), added comment about state statue and statute 32-1 in as (SB), 
replaced ‘at least two (2)" to "one (1) or more" in ss (B2), revised section reading properly trained to 
read adequately trained and referenced court cases in ss (B2b), clarified on the htbrmation that is to 
remain confidential for those assisting with administering the intravenous injection in ss (b2c), revised 
wording of how Inmates are housed and replaced statute 16 with 31.1 in ss {C1), repiaced statute 16 
with 31.1 in ss (C2), added that the Secret^ of DOC and sentencing court will be notified regarding 
any question regarding an inmate's mental competence and replaced statement regarding a 
commission may be appointed with language from statute 22 through 26, and raplacad statutes in ss 

(E) and deleted "/exaction" and "and/" in ss (1), of General Provisions section. Revised statement 
regarding sentencing judge in ss (A), replaced "delivered” wKh "provided in ss (A), added 'Death 
Sentence and" to "Execution" regarding the certified Warrant in ss (A, B and C) and added statute 16 
in ss (A and C) of Warrant of Execution section. Replaced "the wKrtesses” with "those* in ss (B), 
revised $$ (C) to state no person will divulge within Time and Place of Execution section. Added 
statute 36 in ss (A), replaced "DOC staff, law enforcement offioers" with "persons", added statute 32, 
24-2,36 and replaced 35 with 34.1 in ss (B), deleted former ss (B2), replaced ‘no more than ten 
(10)* with "a number or in ss (C). deleted ss (Cl), moved ss (02) to above ss (C), added new ss (Cl 
and C2), revised wording regarding selection of witnessas in ss (D, D1, D2 and D2a), delated former 
ss (D2c} regarding multiple \rictims, deleted "(AHomey General, trial judge, states attorney and 
sheriff)” in ss (E) and added es (G) in Selection of Witnesses section. Clarified that no cameras or 
recording devices are allowed inside SDSP or area sutvotinding the execution chamber in ss (G) of 
Witness Behavior section. Revised wording in ss (A), deleted statement r^arding photo requests of 
the execution chamber in ss (B) and added a new es (C) regarding requests to take photos of the 
execution chamber, of the Media Relations section. Deleted statement regarding pursuant to SDCL 
23A-27A-35 in ss (G) of Final Visit Arrangements section. Revised ss (D) to include two intravenous 
injection (!V) sites will be prepared and inserted, added “site" when referencing IV in ss (E), added 
"the transcripr In ss (H), deleted "to render the inmate unconscious" in ss (I), replaced "EMr with 'a 
person capable of examining" and added “for the presence of respirations and heartbeat and if 
appropriate” to ss (J), deleted statement about county coroner examining the inmate and added 
statement about taking charge of the body in ss (J2) and deleted statement regarding EMT and 
county coroner and added statement about death being pronounced ss (K) of The Execirfon section. 
Replaced "persons" with "witnesses", deleted statute 40, added statutes 34,34.2,40.1 in ss (A), 
added statute 24-1-27 in ss (B). replaced "dedared” with "certified'' in ss (B1) added statute 40.1 inss 

(F) and revised bullets to read accordingly within the Post-Execution Procedures section. Added 
Baze V. Rees, 553 US 35, ( 2008). Taylor v. Crawford, 487 F, 3d 1072 (8*’ Cir„ 2007) and DOC policy 
when referencing policies throughout policy. Revised other grammatical, spacing and sentence 
structure throughout policy. 
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July 2009: Added site code to Baze v Rees throughout policy. Added hyperiinks throughout polic/. 
Deleted SDCL 23A-27A-30 in ss (G of General Provisions). 

July 2010: Revised formatting of Section 1. Replaced SDSP with SD DOC in ss (A1 of General 
Provisions. 

September 2011: Reviewed writh no changes. 

October 2011: Deleted "a” in IV. 1A Added 3-Drug, 2 -Dru 9 , and 1-Drug protocol descriptions in 
PartlV.1A4. Added IV.I.B.1.C. Moved former tV,1.B.2.c, lo IV. 1.B.2.d. Updated Baze cites to 
published U.S. citation throughout. Deleted "Pancuronium Bromide and Potassium Chloride" from 
IV.3.1 and added "For 3-Drug or 2-Drug protocol executions” and "subsequent drugs.” Deleted 
"dosages of Sodium Pentathol, Pancuronium Bromide and Potassium Chloride' from iV.8.J. and 
added "injections." 




10 / 19/2011 


Denny Kaemingk, Secretary of Correettofis 


Date 


Revised: 10/19/2011 


Page 10 of 9 
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STATB OF SOUTH DAKOTA) IN CIRCUIT COURT 

:SS 

COUNTY OF PE>MNGTON) SEVENTH JUDICIAL CIRCUIT 

CHAiaES RUSSELL RHINES, ) 

Petitiotier, ) 

) 

V. ) 

■ ) 

DOUGLAS WEBER, Warden, ) 

South D alcota State ) 

Penitentiary, ) 

) 

Respondent ) 

■ .. ' , ) 

^ ^ 9): ^ ^ ^ ^ ^ ^ :jc s{-^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ Jfc ^ ^ tfit t|( iit; ^ ^ 4= »}= 

Charles R. Rhines, for his First Amended Petition for Writ of Habeas Corpus and 
Complaint for Declaratory and Injunctive Rahef states and alleges as follows; 

' h Petitioner is currently in prison in the South Dakota •D^artmeat of GoDrections at' . 
Sioux Falls, SD.. Petitioner is under a Judgment of Conviction entered in Circuit Court, Seventh 
Judicial Circuit, Pennington CountyjSoutii Dakota, The Judgment of Conviction and Sentence 
of Death was entered on January 29,1993. A copy of the Judgment “was attached to Rhines’ 
First Application for Writ of Habeas Corpus, 

2. Charles R, Rhines appealed to the South Dakota Supreme Court, which affirmed his 
Conviction and Sentence of Death. 

3. Charles R. Rhines filed a Petition for Writ of Certiorari, but the United States 
Supreme Court denied further review on December 2,1996. 

4. Charles R. Rhines applied for Writ of Habeas Coapus in State Court on December 5, 


Civ, 02-924 

FIRST AMENDED 
PETITION FOR WRIT 
■ OF HABEAS CORPUS AND 
COMPLAINT FOR 
DECLARATORY AND 
INIUNCTIVE RELIEF 


EXHIBIT 
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1996 . 

5, Charles R, Riines’ Habeas Petition was denied by tie Trial Couit on October 
8,1998. 

6 . A Certificate of Probable Cause was granted, and tKe mattear was appealed to the South 
Dakota Supreme Court, 

•?. ■ The South Dakota Supreme Court a ffirme d the denial of the Petition for Writ of 
Habeas Corpus on February 9,2000. 

8. On February 22,2000, Charles R. Rhines filed a Petition for Writ of Habeas Corpus in 
Federal District Court, District of South Dakota pursuant to 28 U.S.C, § 2254; 

9. An Amended Petition for Writ of Habeas Corpus was filed on behalf of Charles R 
Rhines on November 20,2000. 

10. The Re^ondent, Douglas Webex, alleged that several of the grounds raised by 
Charles R. Rhines in his Amended Petitipn for Writ of Habeas Corpus had not been exhausted ■ 

. and were, therefore, proceduially defeulted, 

U. On My 3,2002, the United States District Court, District of South Dakota, Western 
Division, found tiiat Charles R. Rhines’ grounds for relief numbers two (B), six (E), nine (B), 

(H), (I), and (J), twelve and titirteen were unexhausted. 

•12.' The United States Dishict Court for the District of South Dakota, Western Division, 
stayed the Petition pending exhaustion of Charles R. Rhines’ State Court remedies on the 
condition that Rhines file a Petition for Habeas review in State Court within sixty (60) days and 
return to Federal Court within sixty (60) days of completing the State proceedmgs. 

13. Respondent, Douglas Weber, appealed to the Eighth Circuit. 
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14. On direct appeal^ the Eighth Circuit Court of Appeals vacated the stay and remanded 
the case to the United States District Court, District of Dakota, Western Division, so that 
Ae District Court could detemine whether Charles R, Rhines could proceed by dismissing the 
imexhausted claims from his Petition. 

15. Charles R, Rhines filed a Petition for Writ of Ceitioraii with tiie United States 
Supreme Court to deteraainc whether a District Court may issue an Order of Stay and Abeyance 
in a mixed petition for a Habeas Corpus Petition. 

Id. The United States Supreme Court held that (hp stay and abeyance procedure in a 
mixed petition for Petition for Writ of Habeas Corpus is permissible under oertain circumstances. 

The case, was remanded to the Ei^th Court of Appeals so that it could detennine whether the 
District Court abused its discretiooi in granting the stay and abeyance, 

17. Because the District Court did not have the bkiefit of the controlling Supreme Court 
authority when it issued the Order of Stay and Abeyance in 2002, the Ei^lh Circuit Court of 
Appeals remanded the case to the District Court to analyze the Perition for Writ of Habeas 
Corpus under the tests enunciated in the United States Supreme Court case of Rbineis v. Weber. 

125 S, a 1528, 161 LED 2”*'440, (2002). 

1S. Charles R. Rhines filed his initial Application for Writ of Habeas Corpus in the 
Circuit Court of South Dakota, S eveath Judicial Circuit, County of Pennington, on August 22, 

2002. 

19, On December 19,2005, the United States District Court, the District of South 
Dakota, Western Division, entered its Order that the Petition for Habeas Corpus filed with the 
District CotJrt was stayed pending esihaustion of various issues in State Court, conditioned upon 
the petition of returning to the District Court within thirty days of completing said exhaustion, 
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20. The officer by whom Charles R. Rhines is so imprisoned and so restrained is 
Douglas Weber, Warden of the South Dakota State Penitentiaiy. 

r 

. F ' 

, . GROTMD ONE . t 

.V" 

21, The rights of Chai'Ies R. Rhines to due process, an imjpartial juiy, and equal'';!0•< 


' ><^V- 




I '/’■J' 

protection of the law were violated by exclnsion for cause of the prospective juror Jaclc Meyer. ■" * 

-I 


, GROCNR TWO 

22. Charles R Rhines’ rights to due process, equal protection and to be free from cruel ' 
and unnaual punishment were violated on account of the unconstitutionality of the South Dakota 
Capital Punisbmeait Statutes in that the South Dakota D eath Penalty Statutes' in SDCL 23 A-27A- 
l, mandate that the csouit “shall consider, or shall include in iustruotions to flie jury" death 




penalty provisions “in all cases in for -which the death penally may be authorized,” which is all 
Class A felonies under SDCL 22-6-1, 

, ^ - GROUND THREE 

23, Charles R. Rhines’ Fififli Amendment ri^ts under the United States 
Constitution, and his con'csponding rigto under die Soulh Dakota Constitution, including, but 
not limited to Article XI, Sections 7,9, and 10, to due process of law, and the Sixth Amendment 


rights under the United States Constitution, and his conespondiug rights under the South Dakota 
Constitution, including^ but not limited to Article VT, Section- 6 and .7, to assistance of counsel 


were violated throu^ the ineffective assistance of his trial counsel. The ineffective assistance of 
trial coiuisel prejudiced Charles R. Rhines, and manifested itself in multiple ways including: 

a. The tepid presentation of evidence during the penalty phrase by the attorneys 
for Mr. Rhines, including failure to contact or call available witnesses — including, but 
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not limited to John Fouske»James MighcU and Connie Royer - who would have 
provided helpfiil testimony for Mr. Rhines in the penalty phrase; 


b. . The fiiilure to catch and correct onerous andfafee, Mgbly prejudicial, 
testimony of Glen Wisliard. 

. V ^ 

c, Tht failure'to reciuest the hiring of, consult wittij. oi hire a tnitigation consultant ^ 


or 


■i, (WL/lyit ^ / ■;■■■'; V*' 

d. The failure of trial counsel to repster objections to keep out irrelevant 


prejudicial testimony stK^ as Rhines having access to a gun, a statement by Rhines at this 
victim’s femeral. 


OROTTNP rOGR 


3 > 




24. The due process and equal protection ri^ts of Charles R. Rhines under both the 
United States Constitution and the South Dakota Coaistitutioii were violated by various acts of 


prosecutorial misconduct. *^6 prosecutor conimitted prosecutorial misconduct in, among other 
tBngsfmamtaining that the victim’s hands were tied prior to the &tal wound, when the 
was to the effect that fliey were tied afterwaf dsTm referring to the victim being “gutted” iri me 
assault when there was no such evidencej^ing and arguing from, felse and erroneous testimony 
ftom witness Glen Wislwdj^d using the improper tactic of eliminating ail jurors widi any 
misgivings about imposition or the death penalty. 


GROUND FIVE 

SSr Charles R. Rhines was deprived his rights to due process of law, equal protection of 
toe laws and the doctrine of separation of powers as provided by the state and federal 
constitutions in that the judgment and sentence of death resulted from a failure to follow the 
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procedure outlined in SDCX Ch. 23 A - 27A. Ttese violations are "based on die following 
reasons; • 

a. Charles R. Rhines contends that the State’s attorney has only the 
discretion to charge a Class A Felony, but that once sxich decision is made the 


vms 


fA 


V* I - 


-punishment for any such offense lies solely within the province of the judicial branch. 

b. SDCL Chapter 23A-27A has been applied unconstitutionallv throughout ihe 
state in a maimer so as to all<^ a state’s attorn ey to chaise undear Ch. 23 A- 27A, but 

-also to allow the state’s attorney the unfettere d discretion , with no guidelines, wh ether to 
seek the deatti penalty. 

c. Other parsons who have been charged with Class A felonies have been 
-allowed to enter into plea bargains in which state’s attorneys have made promises of life 
imprisonment in return for a guilty plea to the Glass A felony. 

d. Under SDCL Ch 23A-27A, as’inteipreted, the jury may choose not to impose 




vw-c 4'}.u va'Mii a death penalty even if aggravatmg circumstances are found for any reason or without 

r>-L ^ ^ 'sfljsf.]- 

any reason. Because of the discretion given to the jury under South Dakota’s statutory 
schetne, selecting a jury toat is ‘‘death qualified” skews the composition of the jury pool 
and eliminates from it those persons who are able to follow the circuit c ourt’s instructions 
but would nonetheless choose not to impose the death penally. 






e. Because the punishmeut that may he imposed for a Class A felony lies solely 




- — within the province of the judiciSl branch, the proper pool for proportionality analysis 
consists of all persons who entered guilty pleas or who were convicted of Class A 
felonies, regai'dless of whether the deadi penalty was imposed. V 
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Jf- 




GROUMD SIX 

26. llie South Dakota Supreme Court conducted its atatutoiily mandated propoitionality 
review based only upon those cases in which a death penalty was imposed instead of all caseis in 
which a death penalty might be imposed in violation of theterms of SDCL Ch 23A-27A, and 
deprived Charles R. Rhines of his lights to due process of law as provided hy the state and 
federal constitutions. ,, /v-= 

i-X'- GRQUISP SEVEN 
'Ll'>' -- 




27."The process by which Charles R. Rhines was charged, convicted and sentenced to 
death derived him of his right to due process under the federal and state constitutions in that: 


a. The death penalty under Chapter 23 A-27A is a sentencing enhanoemeat in all 
cases for which die death penalty may be authorized, 

b. The due process claiise of the Fifth Amendment and the notice and jury 

guarantee of the Sixth Amendment of the United States Constitution and the 
corresponding sections of the South Dakota Constitution require that any feet that 
inaeases the maximum penalty for. a crime xnust be charged in an or, in the 

case of state actions, in an indictment or infonnatioa 

c. The federal constitutional ri^ts apply to Charles R. Rhines under the 
Fourteenth Amendment 

d. The aggravating circumstances under which Charles R. Rhines sentence of 
death was based were not alleged in the indictment or in any infomiation. 

QRQtMD ETCRT 

28. The manner of execution as provided by SDCL 23A-27A-32 as in effect at the time 
of Chailes R, Rhines conviction violates his rights to due process law and constitutes cruel and 
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uimsual punishment noder the Eighth Amendment of the United States Constitution and tlie 
coxTcsponding Article under flie South Dalcota Constitution; 

a. Executions axe constitutional if they involve unnecessary aird wanton infliction 
of pain or torture or lingering death. 


b. Where pain is inflicted in. an execution results from something more than the 
mei'e extinguishment of life, the United States Constitution Eighth Amendmeut and the 
coirespondiag South Dakota articles prohibition against cruel and unusual punishment 
are in^licated. 

n> , 

c, Given the two chemicals specified in SDCL 23A-27A-32 in effect at the time 
of Charles R. Rhines’ conviction and thfr absence of a person trained to aftmimster and 
monitor anesthesia, it is reasonably foreseeable that Charles JR.. Rhines may experience 
suffocation and excruciating pain during his execution in violation of the Eighth 
Amendmeut and the corresponding South Dakota Amendment 


d. An execution pursuant to SDCL 23A-27A-23 as codified on the date of 


Charles R. Rhinesl conviction violates the United States Constitution and the Soutii 
Dakota Constitutioii prohibition against cruel and unusual punishment and is therefore 
unconstitutional. 




^ . .y- 

' ' vV L 


GROUND NINE 

29 1 That Charles R. Rfaiiies^ rights to due process of law and his rights to assistance of 
coTOsel under the United States Constitution and the South Dakota Constitution were further 
violated through the ineffective assistance of his trial counsel in fhat they failed to allege and 


argue as part of the direct appeal to the South Dakota Suprenie Court the issues raised in grounds 
1 thi-ough Sdnclusivs, of this Petition, thereby prejudicing the Petitioner. 
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. . GROUND TEN 

- 

3 0. Charles R. Rtiines' right to due process of law and his right to assistance of counsel 
guaranteed under the United States Constitution and the South Dalcota Constitution were violated 
througli the ineffective assistance of his ^beaa ooipus counsel, in that counsel failed to raise the 
issues set forth in grounds 1 through 9, inclusive, of this Petition, in the Petition for Writ of 
Habeas Corpus mitially filed, and the subscijueat appeal to the South Dakota Sufareme Court. 

GROTMDEUEVEN 

31. The execution of Charles R. Rhines by iediai injunction, as set forth in the present 
SDCL 23 A-27A-32 vioiates Rhines’ rights to due process mder law and his rights against cruel 
and unusual punishment guaranteed under the United States Constitution and the South Dakota 
Constitution. 

a. SDCL 23 A-27A-32 was amended by the South Dakota Legislature during the 
2007 legislature session. 

b. On information and belief, the South Dakota Legislature rejected proposed 
amendments requiring executions be carried out in the most humane manner possible. 

c. SDCL 23A-27A-32 removes the requirffinentjof a phLyaician^aificipation in the 
execution process. 

d. Executions are unconstitutional if they involve unnecessaiy and wanton 
infliction of pain or torture or lingering death. 

e. Where pain is inflicted in an execution results from something more than the 
mere extinguishment of life, the constitutions of the United States and South Dakota. 

South Dakota Articles prohibition against cruel and unusual punishment are implicated 
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32. Upon infonnation and belief, the protocol presently in effect for lethal injection 
execution uses a tbree'diug cocktail. 

33. With the three drug cocktail presently believed to be used in executions, in the 

_ A 

absence of a peraou trained to administer and monitor an anesthesia, it is reasonably foreseeable 
that Charles R- Rhmes may experience suffocation and excruciating pain du ring Ms execution in 
violatioii of the Constitutions of the United States and South Dakota. 

34. An execution pursuant to the present SDCL 23A-27A-32 violates the United States 
Constitution and the South Dakota Constitution’s prohibition against cruel and unusual 
punishment and it is therefore unconstitutioiial. 

GROUND TWET.W. 

3 5, Charles R. RMnes ’ right to due process of law against cruel and unusual punishment 
i s guaranteed under the United St^es Constitution and the South Dakota Constitution is violated 
by die ^tutory procedure set forfli in 23A-27A-32. 

a. SDCL 23 A-27A-32 was passed by the Sou& Dakota legisktiwe dnrmg the 
2007 South Dakota legislative session. 

h. SDCL 23 a-27A-3 2 was amended in two specific areas; it removed the 
specitoions of thetWG^dmg cocktail to-be used in the lethal injunction by the prior 
statute, and substituted m its place the requiremeat the warden should determine the 

substances and tiie quantity of substances used for the punishment of death. The statute 
provided no other detail recording the warden’s dedsiem. Th& second change was that a 
physician was no loager required to participate in the execution process. 
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36. Executiom are unconstitutiona] if they involve unnecessary want an infliction of 
pain or torture or lingering death. 

a. Pain inflicted in an execution results firom something more than the mere 
extinguishment of life, the United States Constitution and the South Dakota Constitution 
is prohiMtion against cruel and unusual punishment is implicated. 

b. An infoimatioin and belief, flic South Dakota legislature rejected proposed 
amendments requiring executions to be carried out in the most humane manner possible. 

37. Given the feet that .flic warden is given -no guidance as to the type of substaEces-nsed 
or the quality of substances used for the punishment of deafe, and there is no requirement by law 
that the execution be carried out in a humaue maimer, and the absence of a person trained to 
administer and monitor an anesfliesia, it is reasonably foreseeable that Charles JL Rhines may 

expeiience suffocation and excmdatii'ig pain during hia execution, as allowed under the present 
statute. 

38. Ail execution pursuant to the present SDCL 23A-27A-32 violates the United States 
Constitution and the South Dakota Constitution prohibidoii against cruel and unusual 
punishment and therefore is unconstitutional, 

GRQDMD TTrreTRm 

39. The present SDCL 23A-27A-32 constitutes an unconstitutional bill of attaindei-, and 
an uncoastitutional ax post fecto law as applied to Charles R. Rhines. 

a. SDCL23A-27A-32, as codified on-the date of Charles R. Rhines t convictions 
-is unconstitutionaVfor reasons previously stated. 

b. SDCL 23A-27A-14 requires a condemned inmate to be sentenced to life in 
prison if the death penalty is declared unconstitutional. 
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c. Because Charles R. Riinas must be sentenced to life in prison as a result to the 
meoBstitufettflity of SDCL 23A-27A-32 as codified 
a result of the application of SDCL 23A-27A-I4, SDCL 23A-27A-32, as presently 
codified, constitutes an xmcoastitutional bill of attaiader and an unconstitutional ex post 
fact law. as applied to Charles R. Rhines. 

C OMPLAIiSfr FO R DK j3LARATORY ANPINJUNCTTVF. RffT.ntT? 

1. Chiles R, Ehmes is presently incarcerated at the South Dakota Penitentiary. 

Defendant Douglas Webea: is a resident of Sioux Fails, South Dakota and is employed by the 
State of South Dakota as a warden a the South Dakota State Pcoitentiaiy, 

2. This IS an action for declaratory and injunctive relief brought pursuant to the laws of 
the State of Sou& Dakota. 

3. This action is brouglit altenutively to Charles R Rhines’ Petition for Writ of Habeas 
Corpus. 

4. The mandatory execution protocol provided by SDCL 23A-27A-32 as codiSed at the 
time of Charles R. Rhines* conviction required an intravenous injection by lethal quantity of an 
ultra short acting barbiturate in combination with a chemical paralytic agent and continuing the 

application tiiereof until convict was pronounced dead by a licensed physician according to the 
standards of medical practice. 

5. SDCL 23A'27A“32 was amended by the South Dakota legislature during the 20C7 
South Dakota legislative session.. 

6. Given the two -chemical specified m- SDCL^23A-27A32 in effect at the time Charles 
R. Ehmes ’ conwiction and the absence of a physician trained to administer and ixiorator an 
anestiicsia, it is reasonable foreseeable that Charles R. Rhines may experience suffocation and 
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excruciating pain during his execution in violation of the constitutions of the United States and 
the State of South Dakota. 

7. An execxition pursuant to SB€:L'23A^27A-32^^^^^ chdified on the date of Charles K 

Rhmes.’ conviction violates the constifutioiis ofthe State of South Dakota and the United States 
prohibition againstnmel hhd uhuMl punisKn^ unconstitutional. 

8. SDCL 23A-27A-14 requires a condemned inmate he sentenced to life in prison if the 
death penally is-declared unconstitutional. 

9. Because Charles R. Rhines must be sentenced to life jn prison as a result of the ' 
application of SDCL 23A-27A-14, the present SDCL 23A-27A-32 constitutes an 
unconstitutional hill of attainder as applied to Charles R. Rhines. 

10. Because Charles R. Rimes must be sentenced to life in prison as a result of the 
application of SDCL 23A-27A-14, the present SDCL 23A-27A~32 constitutes unconstitutional 
ex post fecto laws as applied to Charles R, Rhines. 

WHEREFORE, Petitioner Charles R. Rhines prays for the following relief; 

1. That this court allow discovray and hold an evidentiary bearing on Petitioner’s First 
Amended Petition for Writ of Habeas Corpus and Complamt for Declaratory Injective Relief; 

2. An Order granting Petitioner relief on Ms First Amended Petition for Writ Habeas 
Corpus on any and all grounds 1 through 12 inclusive; 

3. A decl^atioH that a execution: carried out by means of the two drug cocktail provided 
in SDCL 23A--27A-32 in effect at-the time of Charles R. Rhines* conviotion.constitutes cruel and 
pnusual punishment m riolation of the constiMtions of the State of South Dakota and the United 
States'as well as depriving Rhines of his right to due process of law, and is therefore 
unconstitutional; 
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4. a decIaratio.n that because SDCL 23A-27A in effect at time of Riines’ conviction 

is unconstitudoual, that Charles R. Rhines must be sentenced to life in prisonj 

5. A declaration that SDCL 23A-27A-32f as presently oodiSed, and as applied to Charles 

R. Rliiaes, constitutes an unconstitutional bill of attainder and an unconstitutional ex post facto 
law and deprives Khines of his to due process of the law; 

6. An injunction requiring the State of South Dakota to sentence Charles R. Rhinos to 
life in prison pursuant to SDCL 23 A-27A'14; and 

7. For such other and fLirther relief as to the court seems just and appropriate. 

Dated this 19* day of Fehruky, 2008. 


By: 



& Schlimgeai, Prof. LLC; 


/gen 
^Street 
PO Box 966 

Sioux Falls, SD 57101-0966 
Telephone; (605)336-6400 
Fax: (605)336-6842 . ■ 
schlimgrawgsgsUc.com 


Penitlr^on County, SD 
FILED 

m CIRCUIT COURT 

m 1 \ 2cog 


By. 


iman, Cleritof Couir'te 
hri ■ Deputy 


Case 5:00-cv-05020“KES Document 215-62 Filed 09/05/13 Page 1 of 18 PagelD #: 2359 


DR. MARK DEBSHWnZ-12/3/12 


STATE OF SOUTH DAKOTA ) 


Pags 1 


IN CIRCUIT COURT 


counry op pehninoton ) seventh judicial court 

crv. NO. 02-934 

CHARLES RUSSELL EHINES, ) 

Petitioner, ) 


DOUGLAS WEBER; Warden, ) 

South Dakota State ) 

Penitentiary, ) 

Respondent, ) 


VIDEOTAPED DEPOSITION OF DR, MARK DERSHWITS, 
taken before Kristin M. Stedman, a Registered 
Professional Reporter and Notary Public in and for 
the Coniinonwealth of Massachusetts, at the Office of 
the Federal public Defender, SI Bleeper Street, 5th 
Floor, Boston, Massachusetts, on Monday, December 3, 
2012, at 12:2S p.m. 


kaczynski reporting 

72 CHANDLER STREET 
boston, MA 02116 
(617) 426-6060 


EXHIBIT 
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DR, MARKDERSHWn2-12/3/U 


APPEARAMCESi 

OH BEHALF W THE PEnnOHERJ 
ldl!ILlHJLTbNi 

office of thoFBtteraflPuiiifcCttftHtiH' 
Ol^icts oFSoulh Dakota and ttoth OaKOita 
Ml South Pteffe streriv 3fd Ftoor 
P.O. SoK 12EB 
Plvr4 SD S75D1 
f60S)2Z4-0009 

ON BEHAlf OFmERESPOMDSlTi 
PAULS. SWEDLUND, ESa 
State of SMffil Dakdta 
Ofifc# or Attorney Ganeral 
1302 E. Highway 14, Suite 1 

Pterre, SD STStU-aSDl 
C«0S)773-S21S 

THEViDEOGWWEft! 

STEUEKOARaA 
Nadanal Udao Heportora, Inc. 

7 Cedar Drive 
WobwiV FIA 01301 
C7B1)937-9900 


PROCEEDIHGS 


3 THEVIDEOeiWPHER: We are now necoKfim) 

4 atid on the reoord, Ky name Is stssveii Garda. 1 am 
s a teflol video spedallst (ot Hattonal Video 

6 Rflporfiarsi, Inc. OurbuSIness address Is 7 Cedar 

7 Oitue, Woburn, Massachusetts, OlBfli. 

8 Today Is December 3,2012, and the time . 

9 Is 12:23 pm Tte Is the daposltlofi of Dr. Mark 

10 Dersbwltein the matter <ir Charles Russell l^nes, 

11 plaJrdCT, versos Douflbs Weber, defendant, In the 

12 Otoit court, SBVerlth Judicial Court, State of 

13 South Dakota, Oourity of PerinlngtoiLCwilA^ 

14 Htimber 02-324, 

15 This deposition is lieltvg taken at 51 

16 ste^r. Street, Boston, Massachusetts on behalf of 

17 the plaintiff. The court reporter is Kristin M. 

18 stedman of l^tzynsld Court Reportlns. 

19 Counsel wil state their appearanoss, 

20 and the court reportsr wi administer B>e oath- 

21 Wt. SWEDUUND: Paiii Swedkjnd on behalf 

22 of the respondent. 

23 MR. PULTOW: NeB flilton on behalf of 

24 the petajoner. 


INDEX 

BCAMIMATION BY MR. SWgDLUNO....PSQO 5,34 

examination by MR, FULTON.Pafl« 22 


exhibits 

PescrSption 
None narked. 
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2 ■ DR*MARKDeR5KWrr4 | 

Z hav&ig first been satefectorify idertW atKf 

4 cJuiy sworn byltiB Nctery Pubife 

5 was eKamifi^d and tesllfled ss followK 

6 . 

7 EXAMINAHOI^ by Mft- SWBtMJJWO: 
a Q. Could you rtata yout narne^ tfimar fortite 

9 

10 A. MflfkDershWIbv 

11 Q. Arwfy doctor, ^ pt'GVide 

12 expert tosamonv In the caaeofWhlnwv.WebBr, do 

13 you undeidtand that? 

14 A. Yas. 

15 Q. Andd&you utwlersteisd that all thaaiwvwr* 

16 thatvott give must be flhran toa reasonable degree 

17 of iHofesslortal oertalnEyfor vo«r profaa^on? 

18 A. Yes. 

13 (j. CouW you dasarlbeyeBr nwalKBaffons tor 

20 theoourtfyoiH* baekgiound and training thatetow* 

21 you to t8*tiiy« *h experthers In this casetodBy? 

22 A. Well, to college I have 8 bachelortdagrae 

23 In chemistry, I tlieo went to madlcal school at 

24 Noitiiweston UrihretaSlv, and also obtained a Ph.D. 
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1 fri phamao^loBy fram n?^dkia 

Z In anssblic9toiog)^ at General 

3 In Boston, (hllovffid 

4 M3aw$ti]p^ and I virorkad In Bcadedc 

5 anesthe^logy since idSd; ftidnn 1986 through 2DD(I at 

S general K^apital Jn Bo^n ar^ Harvard 

7 Medical S±aai and sinoo 2000, At the Untvardity gf 

d Msass chusctts MedicaJ School \n Wat^sbet'. 

9 Q. You tile f«td df pAarmacalosy^ 

10 can for the cOBit vrtiat if thol: ffefd? 

11 A, l^msfialdgy Is a bulc medical 

12 that;; bfOAd^ speahlhg, stu diee tt» cff^^ ctF 

13 d^mtealswMotfctftysla^ 

M speclScdOyrlhe effiect? of dfuga on human bafnfje. 

If Qt Anil a tniijvie df tmrmv ther^ 

IS pbsnnaoiidyAilttics and plisiPitWCokbetla:, earn you a tso 
17 ^Jweribe tltCJAw For the irtiurt? 
la A- Pfwf fiacodynamlts is the study of the 
1$ n«chatk1sm or action of ttoiv actually work,: 

20 wheiers [^rfracoklnsdics s did tirne COarsc OF 

21 medlC9ttona^ henv long dOQs tte drug actions last and 
2Z tirm lone tloes the drug last In the body* 

2a Q, $0 dynamics would bathe of lltedrus 
21 onftperaonaTHlfltekfnattesweuldlratlwciurati'wi 


Pages 

Q. And What was the nattirti of your t^mony 
Irt that rase? 

A, Th8 charges against him wune he Med 
to bfow up a pfans, and when the fjsssEngers leaffied 
wjiat lie was tf^^np to do/they iiestjained him 
plryslcalv} and then some physlcfori? on ^ plane 
oi^ned Mp ttio medichl kit on the plane and tiiay pave 
hlmsotnesedsting medrcatlon^ fnchjda^ dlBzepairt, 
wWch fsE nm coirononiy known as vaHuiUj and when the 
plane was diverted here Xo Boston, shortiy after hfe 
afrest he was !ntErrogate^^ and heconfesseej, and 
t^ie ques^n was wt^ither or not somebody l£ capable 
of understanding their Miranda riShte whan they 
Gonl^s after being gh/oi a moc&catlon 111$ 

^Saiapwil which produces what te olfed artterogr^e 
amiiwte, wh Ich means amneste for thjngs that happen 
after Me medfcahon te given# and ^ was my belief 
that ft was improper to accept a confe^on from 
somebody who had been mediated ogoinsl his will 
with a matfcaffon that prohibited him fr^ 
under3taffl*hsi hfe Miranda tights. 

ijt So the KeM <ase involved both qtiesticms of 
dyfibinlCf ^rul Idnetfcs? 

A. COffect. 


Pm 7 

t of the drupe? 

2 K Yes, 

3 <!• Doctor, rafr you dosctlbefor the court your 

4 M ckground ae an expert witnesis hi tentw of ttw 

5 toKHmony that you hew provided Jn c»s«s aithortor 
5 thegovenrnttntaragafoattheamJemment? 

7 A. Wei with regard bo thfi cas^ involving 

8 mfecdonr I have been an expert on behalf cf 

9 the^ alth^rthe attomey flenerafe oflfioe or the 

IP department of OQfredfons In about a dozen and a 

11 half Sates. 

12 1]. And While 1 am thlnktog about were 
3 ato an expert in Oia ease? 

14 K Yes. 

15 4. AndtorvvtiomdidvoutnftffV^i&axe? 

Ifi A. On bahar of the Cbnwnonwoaitih of Kentucky, 

17 Have you also St Umw outside of the 

IB conteKt of lethaMhieellafi protooile^ tealjflaid on 

19 liehflff of deFPrMsntsmo^Mnflrt eases? 

20 A. Thore^sbaei^amtiple of oases Where I 

21 testified 0 n befifi If of defendants. The one that 

22 comes to mind I a I was an ei^rt on behalf of 

23 defendant Richard RaM, who waB perhaps mom 

24 conuTvwily known as the Shoe Bomber. 


' Page 9 

Q* dadOT/ you iiava prevlousty submitted 
aHldavftsin this one d^ted IS s^pumbetr, 

20131^ and another dated S Fabruaryf 2012, wid I w}H 
show those 10 you brtefty, 

MU, FULIDK; FebOBry and Somber? 
MR.SWKILURD: F^ebruaiy and Septe lifter, 

cevrectf 

4 , Doctor, do thm affidavits contain 
opinions ttiab you havo held about the protocol at 
lasin inlhhpasef? 

A, Yes. 

4 , And ere those opinicnsftlEt current? 

A* VesL 

ffyw would plaasOr doctorj, could you 
axpIsTii tin ^tects of 5 grams of pentobarblUij 
admlnlstffirBd as set forth in South Dakotans tethel 
Inisrtlon protocol/ what dynamic effert and what 
kinetic effect mold toot drug Hava? 

A. nmtoFBlI/from&Wn^cpolfttflfi^^ ^ 

wheft^jentobfliblbdils^jBctecfc^^ 

the^irelhp’ihfcpfir^, tese 

consdousnassi I 


V i ^ -y S'L-.T' J ^ I io r 
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1 In addition, there are prcftiund Affects 1 

2 caused bf penbabsrhltsl on tiie drculatory system, 2 

3 srdltsgotnglocBUsadilatlanofthetHoacl 3 

vfiflsets, which maws retention of die blood vessels 4 

5 that Is going to cause a reduction ir biocd S 

6 pressure, and there's going to be eflfect on the * 

7 heart to dfioease toe strengto of the heart’s 7 

8 aWiifvtobeabsowIthadtBeaslargoafiSoao 8 

9 reBllgrems or S grams, within e ^oit period of time 9 

10 not only Is tbs petson as deeply unconsdcus as can lb 

11 be measured vdth toe instruineiits that we have, that li 

12 person's blood pressure is going to be 12 

13 BKtraordinarily tow, possibly taimeasuraWe, and 13 

14 tiiera wMI be ©ftremely IMe, If any, clKulatton M 

. 15 tfiroughoutthe body. 

16 Q. And in tMs unconsclDUs state, can an , 15 

17 iwnaitH feel pain? 

18 A. No. 

19 g. Why not? 

20 A. In the level of anestoesia that 5000 20 

21 mllltgrams of pentobarbitel produces, this Is 21 

22 eetuaHy « state much de^ than the state of 22 

23 surgical anesthesia thet we anesthesiologists 23 

24 pnchice during ^esthestatbr surgical ptooedures. 24 

Page 11 

1 So.as theinto re^pirs*^ 

2 an-est suffocates, tha kimste ii notf&BUng 

3 pain? 

4 A. Yeah^ that fs oomsct So the 

5 paiitoberbital wUi have this ijroitound affKt to 

6 dacHfflfle dwtefioriy^it^Ei^RLbj^ffiDgilng 

a adirinisfctatfon, and the person vrill die due to tfie 

9 effiferts of discre«ed oxvgfirt deKveiy to ciUScai 

10 orflsns Ih the bodyr, ti» heart and die Wn^ and 

11 ^^ere kB deceased delivery (tfoMygen, hath 

12 because the petson fs not brsatlifrig arid BMChancitng 

13 oxygerv 35 weft es tha fact that ChC clrtulation Is 13 

14 dossed. 

15 Q» Oodfew, Ihtom pffflflouely provided youvrith IS 

16 affidavits f^mfclwwspoiidBjit in this Doug 16 

17 weirer, one dated Uib a^Md of October, 2013, the 17 

IB SEoond dated Ist of20dl2t 1 wlH show 

19 these to you, do you pe^ogrtfao those offictevlts? 1$ 

20 A, Yes; 

21 Q, Have revtewad them? 

22 A, V6s. 

23 Md can you descrUsfiftir the court the S3 

oiibrai'd phvsl®^ * guess behaviors exhibited byffia 34 


4 (Pages 10 to 13) 


page 12 I 

two ^ates St Issue In those aWdwrW 

A, Wdl, to amnwrtevdral Walden Wfl | 

was shoffiy after the cfrug was administered, the 
inmato took a la^ breath, typlcalJy a deep braato, 
and then were immobUe^ 

Q, DNI the liimates snore? 

A. I diink he said lhat there was one that | 

fcoDfc tha tast breath was like a srorlng-type | 

breath, Letmejurt-In the case tjf Robert, hfs 
last braam ha described as enpefling a stwre. 

Q, w«jld B OTorB he with the onset 

cf unomwcloufffiess? | 

A, ttpi^WycanfiafterwiarcL | 

Q, AndthertiydocbWyWuWyauitescribefe 

the cpurty In youf Ijracttoe, have you saen instances 
where patfanto have tbefr eyes open stlH after they 
heveltean admlnfsbared anoshiesfa? 

Yes, SDJselimafi eyes rernain operv 
peraon who isde^lyaneslhestlied, there may be 
medianfca! reasons the eyelids don^ cover the 
eyes whan the parson loses consctausnessv and as an 
anesthesiolQQfstj sJnce one of my responsltslftles 
[s to protect the eyes, t olteJi tape or cover tnem 
during surgery In order to protect: them* 

fegel3 

Q. What ptechanlcel we you tnitcfitg 
nbbtit rofsfht atiE;ouHt ftar a: paHeRt not closing their 
ey «9 6ven though Iftey are under anestiisBa? 

A. Sowhen a person islylngi on their back, 
gravity does rtot puit tJie eyeild down, bucJ the 
msIduHl muficia tone In tjolb tiie muscleB that ra3ge 
the evoQd and lower Uib eye^d mey be bala^d in 
SJdi a way ttwt the eyelid does not cw lha eye^ 

Q. Xfupatienl^ tur Indite case B con demntd 
Inmate'# eye?; are Opei^ tethal any indkation that 
the patient b cdnedous and toeltng pain? 

A. mai^lh 

Q. Watt nitestheJdsced paherHv or m this case 
an tomate, a condemned Inmate haa^ takes Una! deep 
limrths, arif one ware to charactoriie those as 

would thosebe art Indtcatfdn that the Inmate 
ii expettencing l^n? 

A. Ho. 

q. Why not? 

A. Whan fiomebodv has drog-inducad resplretory 
arrest, ^ te Bcto&yy common that the last broatli 
they Ealos bacoming apncK^ which fe the 
cKssbon flfvttitilatlooj that last breath Is very 
often a very deep one, and I see that regularly In 
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1 yoy are Uflitg on a patient is purar and 

2 

3 ^ Yes. 

4 q. Anifa{)fllnj standard of canalnyoiir 

5 prgfeefifon da«5 notreqvire^liBc^behlnd 

a l:bs ffcensiM and niak» «iire that that Jfea»}ng was 
I 7 vafidly gUven by the PDA barore yon wMdd use a 

8 drug? 

9 K Well, C betevB the phetmecies ana not 

10 IfcenMd ^ FD^ theyVe ffcensedbi^tbe5?Hta, but 
IX I ffily on the jocal authorElfes to make suns 

12 M the supp^ch^ Is indeed safe. 

13 q. TKat waukf be fbr the aunpoundlrtg 

14 pharmaefat? 

XS A* Yes, ; 

15 0* You tety w the sMe pharmacy board to ] 

17 propMly license the phannacist from whom you 3 
48 ecquJm your drugs? |l 

19 A Yes, t 

20 Antf you rely the PDA to praparly Ucensa 2 

21 the drug msEitrf^cburer/ eupptfera fnahi whom you 2 

22 reoeiwe your drugs? 2 

Z3 A. Ye$. ■ 2 

[24 q, Doctor^ baveyouhadanoppottutihyto 2 
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L pan^haihitot pratacoJ. 

[ A< Yeah, 50 fOgsrd to the ofte'drug 
! protocol wttti pentobarbital, the protocol ^ply 
Stales that 5000 mn^raitts wHf bs ir^ectedf and 
aft&r a period of inne has elapsect bien Hie himate 
vvllf be ejcarnlned ftr the pressrKS 
Qt And does thg protocol In yeur Ofrimon 
provide suffrcTent assurance regarding the | 

<|iialiflcstiaiis of tfia persons wEw will set and | 

administer the dru 0 »? | 

A. I believe se, although diacfsBctufilfy 90 I 

si'as tfiat te owtsida of tny ewperttee m terms of 
vBtQog other indlwidt^fe^ huttha fed itiey 1 

are heatthiafie provldeis Who db pracedu^ In ' | 
their narmal job Is I 

Q. So fbrexamp^irtheparsaniuhosutetheiy I 
JIne Is an EMT by prsfeaslon and curr^y witlffed | 
and ItcfiMedr that person would Fn your opinion bo f 
capable of setting an tV llkie? | 

MR*FtiLTO«t I would just beftweyotj 
answer, doctor, ofl^e^t: to fbmefation given that he I 

stated Ifs beyo^Ki area of ewpertlse. Sorry to 

iiterrupthim. | 

Q, ^0 ahued» | 
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1 review Sdutb Dakota's fethel btf^cjdon pmtofol? 

Z A. Yea 

3 q. AndXnillprdvfde youecopy. Atteast, 1 

4 thlnlcXwilL Where 1b my copy? 

5 Mft, FUlTCJMi I have that one rrarted If 
0 you want to tee It, paid. 

7 m, swaxjUNo: Ve®^ ^ i could, Thank 

ft you. If s stip^josed to be right hiSK. 

9 Qi Dov^uhm the ptfotocoreRKA.12,B before 

10 

11 A, Yes. 

12 And you reviewed that and you reGognlze it? 

13 A. Yes. 

14 q* Do you hauQ an opJnlan ngarddig whether 

15 Eftm»X2pl^frpeffoiTneftaswrietinwould provide a ^ 

1$ painless and hunima death fora cMdanviad Inmata fo 3 
17 Soutii bafcota? j 

16 A. It would. ] 

19 Q> A ml wh at Jb 11 ehout Uia protocol thst j 

20 pfov 1 d» you-the aesurato^ that the inmate io whom 2 

21 tile probocaJ is admlnlststod would experience a 2 

22 painless and humaae death? 2 

23 A, i5oesmfe^ppfy toaff vondonsof tbe " 2 

24 Q. We're talking only about llte otw drug z 
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L A, r think In ganml when one corsldens the 
! bto^ popuiabon of many of them m trained 

f to insert: intravenous cathebors. I have no specific 
knowledge of the perswi who mey do it Iwsed upon 
: this protocol. 

Q* Ohay^ In t^« operate (mHoem setting, who | 

are the iMapte thataet an Xt/ line foraitefthesfa? 

itcouWtw oneoftejoorlhreepoptilabons 
of people. It cOufd be the attending 
anestheslolciglii^;, ft timdd be the resident , | 

anesHiestotoglst or nurra ^stoatfst who ^ workl^^g | 

under the dlredion of ite anas thee tofogls^ or it I 

could be a nuree who Is preparing the patfent beFbre f 
thevYe tratifiported to the opetatJns rwin, | 

obuld^l0ok^^all;heHtw0*<lmg4»%»to(^ | 

aseimutlfottltatwwEdbe^admmrsief^ j 

p^lsliarbtfol | 

a&Sdtttii'Da&otois^Misft-jtbjugjsrot^ a | 

pafole^nd humane dEBth-foranfomMs^ i 

;^Yesv^ I 

MW. SWEDUiTO; I Iwvs notfYiig riirth«f- I 

THE wnUESS: Deftore we go ou, could we | 
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STATE OF SOUTH DAKOTA ) 

)SS 

COUNTY OF PENNINGTON ) 


CHARLES RUSSELL RHINES ) 

) 

Petitux)^, ) 

) 

) 

) 

) 

DOU(^S WEBER, Warden. South ) 

Dakota State Penitentiafy, ) 

) 

Re^cmdent ) 

I. PROCEDURAL AND FACTUAL BACKGROUND 

The extensive procedural and feotuel background of diis habeas petition was set forth in 
(he Motion to Dlsmiss^Summaiy Judgment decision filed on September 17,2012. Summary 
Judgment was denied as to Petitionec-s Counts 8,11 and 12. On December 18,2012, a hearing 
was held for the purpose of receiving evidence as to those remaining claims. Both parties 
submitted exhibits including deposition testimony, Petitioner’s objections to Exhibits 7R, 8R, 
9R, lOR, and 25R are sustained. The admission of this evidence was not stipulated to by the 
parties nor was the infbrmation elicited from any witness. No live witnesses were called at the 
hearing. Most of the exhibits referenced in this decision sae idl sealed; fherejfere, references will 
be to tile numbers/letterB in the sealed court file. The issues remaining are: 

Ground Eight: 


IN CIRCUIT COURT 
SEVENTH JUDICIAL CIRCUIT 
FHe No. Civ. 02-924 
AMENDED 

MEMORANDUM DEaSION 
ON CHALLENGE TO 
SOUTH DAKOTA’S 
EXECUTION PROTOCOL 
AND ORDER 


1[28 The manner of execution as provided by SDCL 23A-27A-32 as in effect at the time | 

Charles R. Rhines’ conviction violated his ri^ts to dim process of law and constitutes cruel and 
unusual punidunent under the Eighth Amendment of the United States Constitution and the 
corresponding Article under the Soutii Dakota Constitution: I 

I 

a. Executions are tmconatitutlonal if they involve unnecessary and wanton 

infliction of pain or tortute or lingering death. ; 

b. Where pain is inflicted in an execution results ftom something mote than the ; 

mere extinguishment of life, the United States Constitution Eighth Amendment and the 

corresponding South Dakota articles’ prohibition against cruel and unusual punishment are I 

iinpUcated. j 

■ 1 

I 

c. Given the two ohemicahi specified in SDCL 23 A-27A-3 2 in effect ^ the time [ 

of Charles R. Rhines’ conviction and the absence of a person trained to administer and monitor 


1 



on^fliesiR, it is tessonabty foreseeable that Charles R. Rhinss may experience suffocation and 
excruoiaring pain during his execution in violation of the Eighth Amendment and the 
corresponding South Dakota Amendment, 

d. An execution pursuant to SDCL 23 A-27A-23 as codified on the date of 
Charles R, Khines* convictiob violates the United States Constitution and the South DdEota 
Constiiution prohibition against cruel and unusual punishment and is therefore unconstitutional. 


Ground Eleven: 

131 The execution of CharleS'R. Rhines by lethtd injection as s^ forth in the present 
SDCL 23 A-27A-32 violates Ehines’ righte to due process under law and his rights against cruel 
and unusual punishment guaranteed under the United States Constitution and the South Dricota 
Constitution. 


a, SDCL 23A~27A'32 was amended by the South Dakota Legislature during the 
2007 legislative session. 

b. On information and belief, the Soufo Dakota Legislidure rejected proposed 
amendments requiring executions be carried out in the most humane manner possible. 

0 . SDCL 23A-27A-32 removes the requirement of a physician participation in the 
^ecution process, 

d. Executions arc unoonstitutioinal if they involve unnecessary and wanton 
infliction of pain or torture or lingering death. 

e, Where pain inflicted in an executiixi results from something more than the 
mere extingirishinexrt of life, the constitutions of the United States and South Dakota, South 
Dakota Articles prohibition against cruel and unusual pimishm^ are implicated. 

|32 Upon information and belief, the protocol presently in effect for lethal 
execution uses a three drug cocktail. 

If33 With the three drug cocktail presently believed to be used in eiecwtiora, in the 
absence of a person trained to administer and monitor an anesthesiB, it is reasonably foreseeabJe 
that Charles R. Rhines may experience suffocation and excruciating pain during his execution in 
vioialiflott of the Constitutions of the United States and South Dakota. 

^34 An execution pursuant to the present SDCL 23A-‘27A-32 violate the United States 
Constitution and the South Dakota Constitution’s prohibition against cruel and unusual 
punishment and it is therefore unConstitutiona!. 
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Ground Twelve; 


Charles K. Rliine^’ lig^t to due process of law against cruel and unusual punishment 
is guaranteed under the United States Constitution and the South Bakota Constitution is violated 
by the statutory procedure set forth in 23A-27A-32, 

a, SDCI# 23A-27A-32 was passed by ^e South Dakota legislature during the 
2007 legisiative session. 

b. SDCL 23A-27A>32 was amended in two specific areas; it removed the 
specificadons of the two drug cocktail to be used in the lethal Injection hy the prior statute^ and 
substituted in Its place the requirement that the Warden should determine tile substances a^ the 
quantity of substances used for fee punishment of death. The statute provided no other detail 
recordhig the Warden’s decision. The second change was that a physician was no longer 
required to participate in die execution process. 

TP6 Executions are unconstitutional if th^ Involve unnecasaary and wanton infliction of 
pain or torture or lingering death, 

a. Pain inflicted in an execution results ftom something moro than the moo 
extii^iahmcnt of life, the United States Constitution and the Sotrth Dakota Constitution is 
prohibition against cruel and unus^lal punishment is implicated. 

b. On information and belief, the South Dakota legislature rejected proposed 
amendments requiring executions to be carried out in the most humane manner possible. 

^7 Given the fact that the Warden is given no guidance os to the type of sidjstanses used 
or the quality of substances used fot the punishment of death, and there is no requirement by law 
that the execution be carried out in a humane maimer, and the absence of a person trained to 
administer end monitor an anesthesia; It is reasonably foreseeable tiiat Charles R. Rhines may 
experience suffocation and excruciating pain during his execution, as allowed under the present 
statute. 


pS An execution pursuant to the present SDCL 23A-27A-32 violates the United States 
Constitution and the South Dakota Constitution prohibition against cruel and unusual 
punislmtent and therefore Is unconstitutional. 

. Essentially, Petitioner’s claitiu can be summarized into two issues, First, wbetiier the 
leti^ial injection protocol adopted and implemented by (he State of South Dakota complies with 
the mandates of the United States Supreme Court as set forth in the Betze v. Rees case? And, 
secondly, whether the lethal injection protocol violates Article VI, §23 of the South Dakota 
Constitution? The Petitioner’s claims will be addressed separately below. All other issues raised 
by Petitioner in his Writ of Habeas Corpus have been addressed in the Memorandum Decision On 
Motion To Dismiss Or For Summary Judgmmt issued in Somber, 2012. 
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II, ANALYSIS 


Histovy of Uie Death PenaKy and its application in South Dakota 

Over South Dakota’s history as both a territoiy' and a state, 18 men have been executed. 
When South Dakota was first settt^ and was still Dakota Territory, hangings were the preferred 
method of executioii. Between 1877 and 1915,14 men were executed by hanging in South 
Dakota. See Dept, of Corrections, http;//doc.sd.gov/aboiit/fhq/capitolpunishinentaspx. The first 
was Jack McCall, the killer of Wild Bill Hiekpk, who was ha^ed in 1877, While hanging was 
the most 'hiniversal method of execution” in the United States during this time, the Qovmwr of 
New York commissioned a panel to find; 

the most humane and practical method known to modern scdenoe of carrying into effect 
ttie sentence of death,’ ” New York becwne the first State to authorize electrocution as a 
form of capital punishment. Glassv. Louisiana, 471 U.S. 1080,1082, and n. 4,105 S.Ct. 
2159, 85 LJEd.2d 514 (1985) (Biennan, J,, dissenting fiwm denial of certtorari); Denno, 
supra, at 373. By 1915,11 other States had followed suit, motivated by the 'Svell- 
grounded belief that elecrtrocution is less prunful and more humane than'hanging.” Jl/aJ/w 
V, Smfi Carolina, 237 U.S. 180,185,35 S.Ct 507, 59 L.Bd. 905 (1915). 

Baze V. 553 U.S. 35,42, 128 S.Ct. 1520.1526 (2008). 

Executions by hanging continued in South Dakota until the death penalty was abolished 
in 1915, Sm, 1915 S.L, Ch, 158, H.B. 21. In 1933, the death penalty was reinstated and the 
electnc chair became the sole method of execution, ■ In 1947, Oeorge Sitts was convicted of 
murdering DCI agent Tom Matthews who wm attempting to arrest Sitts oo a fugitive warinat 
ftom Minnesota, He also killed Butte County Sheriff Dave Malcolm; however, he was first tried 
for Matthew’s murder and after he was sentenced to death, the state did not try him for 
Malcolm’s murder. See, State v. Sitts, 71 S;D, 494.26 N.W.2d 187 (1947). He was the fim and 
only person executed by electric chair in Soutii Dakota. 

In FUrman v. Georgia, 408 U.S. 238,92 S.Q. 2726,33 L.Ed2d 346 (1972), the United 
States Supreme Court held a Georgia death penalty statute violated the 8* and 14“* Amendments 
prohibiting cruel and unusual punishment; 

Petitioner in No. 69-5003 vws convicted of murder in Georgia and was sentenced to 
death pumiant to QaCode Atm. s 26-1005 (Supp.1971) (effective prior ta July 1,1969). 
225 Qa. 253,167 S.B,2d 628 (1969). Petitioner in No. 69-5030 was convicted of rape in 
Oeotgiaand was sentenced to deatii pursuant to QaCodc Ann. s 26-1302 (Sv5)p.l971) 
(effective prior to July 1,1969). 225 Ga. 790, 171 S.E.2d 501 (1969), Petitioner in No, 
69-5031 was convicted of rape in Texas and was sentenced to death pursuant to Vemoh’a 
Tex.Penal Code, Art. 1189 (1961). 447 S.W.2d 932 (Ct.Crim.App.l969), Certiorari was 
granted limited to the following question; ‘Dees the imposition and carrying out of the 
death penalty in (these cases) constitute cruel and unusual punishment in violation 
of the Elg^fli and Fourtoentii Amendments?’ 403 U.S. 952,91 S.Ct 2287,29 L.Ed.2d 
863 (1971), The Court holds that the imposition and carrying out of the d o R f h peiudty in 
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*ese cases constitute cruel and unusual punishment in violation of the EJchth and 
Fourteen^ Amen^ena The judgment in each case is therefore reversed insofer as it 
leaves undistnroed me death sentence imposed, and the cases are remanded for further 
proceedings. So ordered 


/d (emphasis ^ded.) The court issued a per curiimi decision which was less than one page lone 
which levMod the imposition of the death penalty on the three consolidated cases, Jusd(S 
Dou^s. Br^an. Stew^White and Marshall each wrote s^atate opinions in support of the 
^ Blaokmun, Powell andRenquist each filed sepemte dissents. The problem 

Thus, fliese diswetionary statutes ate unconstitutional in their operation. They are 
iwcgi^ with disorimnation and disorimbation is an ingredient not compatible with the 

idea of equal protection of the laws bat is implicit in the ban on ‘cruel and unusuaP 
pumsiiniotits. 


Amy lavr ^di is nondiscriminotory on its face may be applied in such a way as to 

^ 30 L-Ed. 220. Such conceivably might be the fhte of a 

ma]:^tory death penalty, where equal or lesser sentences were imposed on the elite, a 
harsher one on the minormes or members of the lower castes. Whether a mandatory death 
penalty would otherwise be oonatitutional is a question I do not reach; 


Furman v Georgia, 408 U,S. 238,257,92 S.a 
concurring. 


2726,2736 (Ga. 1972) Justice Douglas 


_ mc^ledtoadefa.Jonationwidemorat<m«monthedeathpenaltyfbr9ye8r8. See, 

' 35> 42,128 S.Ct. 1520,1526. That moratorium ended with the United 
ftSn™ 428U.S. 153,96S.Ct. 2909,49L.Ed.2d 

(1976), Id, That decision held that the ’‘statutory system under whi<di Gregg was 
sentmcM to death does not violate the Constitution.” Oregg, 428 U.S. 207,96 S Ct 2941 At tt 
result of the Gregg state legislatures began reexaminmg electrocution as a “means of ^ 

^*553U.s.42,12SS.a.l526, In order to eliminate the Issues 
^ found m the Furmm case. Georgia enacteda statutoty scheme for the imposition of the 
Jti«n Crregg, 428 U.S, 161,96 S.Ct. 2920, The trial was bifurcated into the guilt or 

phase by ^er a jud^ or jury. Id. After a guilty verdict or finding, a pres^entence 
heanng was conducted before whoever made the guilt deternunation. Id. 


(Dhe ji^ge (or jury) shall hear additional evidence in extenuation, mitigation and 
a^mvaUon of punishment, including the record of any prior criminal ooSvicti^s and 

pleas of gnrity or pleas of nolo contendere of the defendant, or the absence of any re 

P«>^JdeJho^J®ver, that only such evidence m aggravation as be 
State 1^ made ^wn to the defondant prior to his trial shall be admissible. The judge (or 

j^) shall also to argument by the defendant or his counsel and the prosecutbi ® ^ 

attorney .,. regarding the punishment to be imposed.” s 27-2503. (Supp 1975) 
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The de^ndsnt is Aocoixlcd substsniial latitude as to the types of evidence th^ he may 
Intr^uoe. See v. StaU, 235 Ga. 644,647-650,220 S.Ed.2d 922.925-926 (1975). 
Byiwnce coiuideted during the guilt stage may be considered during the sentencing stage 
withDut being resubmitted. Eberhem v, 5ir«te, 232 Ga. 247,253,206 S.E.2d 12,17 


428 US. 163-164,96 S.Ct 2920-21. 

Ftirftermore, under the statutory aohsme, the jury or court must have also found beyond 
reasonable doubt, at least one aggravating oiroumstanoe as found in the statute. The stetotory 
s^eme also included an expedited direct review by the Georgia Stpeme Court. If the Court 
anirmed the death sentence, then it was required to re&rence similar cases it took into 
consideration. Gregg, 428 U.S. 167, 96 S.Ct. 2922. 

P®T of the Supreme Court’s deoisioni In Gregg looked at the history of the 

It is from the foregoing precedents that the Eighth Amendnient has not been 
™ ** * stotic concept. As Mr. Chief Justice Warren said, in an oft-quoted phrase, 
(t)he Amendment must draw its meaning from the evolvir® standards of decency that 
mark the progress of amaturing society.’* Trop v. JMles, Supra, 356 U.S. at 101,78 
S.Ct., at 598. See also Jackson v. Bishop, 404 F.2d 571,579 (CA 81968), Cf. Robinson 
V. Calijornia, sajm, 370 U.S., at 666,82 S.a, at 1420. Thus, an assessment of 
oonlemporary values concerning the infliction of a challenged sanction is relevant to the 
^^Jioation of the Ei^th Amendment. As we develop below more fully, see Infiti, at 
2926-2927, this ^sessment does not call for a subjective judgment. It requires, rather, 
that we look to objective indicia that reflect the public ^mdo toward a given sanotlon, 

G/^gg, 428 U.S. 173,96 S.Ct. 2925, The Court Anther examined the role of the judiciary in 
deterraimng the constitutionality of a legislative enactment: 

But, while we have an obligation to insure that constitutional bounds are hot overreached, 
vre may not act as judges as wo might as legislators. 

“Courts are not r^resentatlye bodies. They are not designed to be a ^od reflex 
of a democraiic society. Their judgment is best intormed, and therefore most 
dependable, within nanrow limits. Their essential quality is detachment, founded 
on independence. History teaches that the independence of (he judiciary is 
jeopardized when courts become embroiled in the passions of the day and assume 
pnmary responsibilEty in choosing between competing political, economic and 
social pressures.’»Ue«nifv. UnitedStafes, 341 U.S. 494, 525,71 S.a 857,875, 
95 L.Ed. 1137 (1951) (Frankfiirter,.J„ ooncuniug in affijimance of judgment). 

Therefore, in assessing a punlslnnetit selected by a democratically elected legislature 
agmnst the consfltutional measure, we presume its validity. We may not require the 
legisl^ure to select the least severe penalty possible so long as the penalty sel e ct e d is not 
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<^elly ihliumane or disprc^itioi^e to the crime involved. And a heavy bwden rests on 
those who would attack the judgment of the representatives of the people. 

Gregg, 428 U.S. 175, 96 S.Ct 2926. 

Ultimately, the Gregg court upheld Georgia’s death penalty statutes: 

In siirn^y, the concerns expressed mFurman that the penalty of death not be imposed 
in an arbitrary or capricio^ mai^ can be met by a careftiUy drafted statute that ensures 
that the sentencing authoiify is given adequate information mid gindance. As a general 
proposition thrae conciems are best met by a system that provides fiir a bifiircsted 
proceeding at wWch the sentencing authority is af^rlsed of the information relevant to 
the imposition or sentence and provided wi& standeids to guide its use of the 
information. 


Gregg, 428 U.S. 195, 96 S.a. 2935. 

Following the Gregg decision* a new veraion of the death penalty was enacted In South 
Dakota in 1979, See 1979 SB 53; see formw SDCL 22-6-1 (1979); SDCL 22-16-9 (1979). 

SDCL 2^19-1 (1979). This statutoty scheme embraced the dictates of Gregg and provided for 
aggravatmg dremnstances, a mitigation hearing* an ei^dited direct review and a proportionality 
review of the sentence. No one in South Dakota was executed between the 1947 electrocution of 
Sitts and tlw 2007 execution of Elijah Page by lethal 

The South Dakota legislature amended SDCL 23A~27A-32 in 2007 to provide for 
execution “by the intravenous injection of a substance or substances in a lethal quantity.” The 
statute instracted the “Warden, subject to the approval of the secretary of corrections, [to] 

eubStances and quantity of substances used for the punishment of death.” SD(X 

* J A'ZfA-32» 


3P«fi'etljtwtivesgiventohimbySDCL23A.27A-32,theWaidenpromulgatedapo]icy 

^Mtive Jrae 14,2007* providing for execution by: (1) “Sodium Pentothal, (aka Sodium 
mopanM).. .m a quantity suffideiit to ensure the Inmate is and remains unconscious and is not 
subjected to uimecessary and wanton infliction of pain;” (2) Pancuronium Bromide to stop 

the inmate s breathing, and; (3) Potassium Chloride to stop the inmate’s heart. See Exhibit 3, 


r. ^ formulating the June 14,2007, protocol, the United States Supreme 

Court s decision detailed the safeguards the court deemed constitutionally sufficient to 
^otect condemned inmates from anesthetic maladmlnistralion. Baze v. Rees, 553 U.S. 54-61, 
128 S.Ct. 1533-1538. As a result, the Warden consulted with legal counsel to determine what 


Weber J^idavit, Exhibit 3R, Ipfl 6-8. The revised protocol called for execution by the same three 
chemicals as ongmally specified in the June 14,2007, protocol, but with newly specified 
dosages. Id. at ^S. 
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In fesfponse to emerging judicial acc^tance of pentobarbital as an execution anesthetic, 
the Wanien again modified the protocol in October of 2011 to pfov^ for execution via a one- 
dn^, pentobarbital protocol for all prospective executions. Id, at Tf9, South Dakota has now 
joined Ohio, Washington, Idaho, Oklahoma and Pennsylvania widi having a one drug protocol. 
White the October 13,2011, protocol retains three and two drug options utilizing sodium 
thiopental, those exist as backup procedures should future circumstances require DOC to revert 
to those earlier prooedwes. 

After the executions of Eric Robert .and Donald Moeller in October 2012, the Warden 
modified the protocol slightly to provide inmates with express assurance that any compounded 
execution drugs would be prepaid according to the governing standards of the United States 
Pharmacopeia. Ihe November 2012 protocol retains Baze ‘s safeguards for the proper 
administration of the anesthetic. See Exhibit 2R. 

Issue One 

Whether Petitioner’s challeage to the lethal injeefion protocol adopted and 
implemented by the State of South Dakota as set forth In detail in Petitioner's Habeas 
Fetltion Grounds ti* 11 and 12^ complies with the mandates of the Untied States Supreme 
Court as set forth In the Bate u Reas and the Eighth Amendment to the United States 

Constitution? 

A. Bazg V. and Substantial Risk of Serious Harm and Suffering 

Petitioner claims that the Lethal injection protocol adopted and implemented by South 
Dakota “does not adequately guard against substantial ri^ of serious hum and suffoi^.'' See 
Petitioner’s Pretrml Brief, p. 1. Petitioner furtiier argues that South Dakota has not “tihosen 
individuals to carry out the execution who have adequate and appropriate training and experience 
to guard against that risk.” Id, 

Like Baze, where the United States Supreme Court addressed whether Kentucky's tiiree- 
dmg letiial injection method of capital punishment p(»ed an unacceptable risk of significaitt pain 
and was cruel and unusutd punishment under tiie Eighth Amendment, Rhines' argument centers 
on the rl^ of serious harm and suffering. Russ v, Reas, 553 U.S. 35,12S S.Ct. 1520 (2008). 
Ultimately, the Court held that Kentucky’s method of capital punishment satisfied the Eighth 
Amendment: 

The Eighth Amendment to the Constitution, applicable to the States through the Due 
Process Clause of foe Fourteenth Amendment, see Robinson v, Cedt^rnia, 370 U.S. 660, 
666,82 S.Ct. 14 L7,8 L.Ed.2d 75$ (1962), provides that “[ejxeessive bail shall not be 
requited, nor excessive fines impost, nor cruel and unusual pnnisbments inflicted.” 
We b^in with the principle, settled by Gregg, that capital punishment is oonstitutional. 
See 428 U.S., at J77,96 S.Ct, 2909 (joint opinion of Stew^ Powell, and STEVENS, 

JJ.). It necessarily follows that ti:iere must be a means of canying it out. Some risk of pak 
is inherent in any method of execution—no matter how humane—4f only from the 


S 






prospect of error in following the required procedure. It is clear, then, that the 
Constitution does not demand the avoidance of all risk of pain in carrying out executions. 

(eny^basis added). Id., 553 U.S. 47,128 S.Ct 1529. Thus, Rhines does not challenge lethal 
injection se. Rather, the chalice is to the protocol and the manner in which foe execution is 
carried out, FetittenH' argues foat there is a significant risk that the drugs will not be properly 
administered which will lead to severe pain when the other chemicals are administered and 
therefore, the possibility of improper administration of the drugs would be violative of tiw Fiebrii 
Amendiueid. However, the Supreme Court has held that in order to prevail on a claim of cruel 
and unusual punishment there must be ‘^substantial risk of serious harm”; 

To estebliMi that such exposure violates foe Eij^th Amendment, howevw, the conditions 
presenting ^ risk must be “sure or very likely to cause serious illness and needless 
suffering,” and give rise to “sufficiently imminent dangers.” Helling v. McKimey, 509 
U.S. 25,33,34^35,113 S.a 2475,125 L.Ed.2d 22 (1993) (emphasis added). We have 
explained that to prevail on such a claim there must be a “substantial risk of serious 
harm,” an “objectively intolerable risk of harm” that prevents prison ofHclals tiom 
pleading foat they were "subjectively blameless for pmpo^ of foe Eighfo Amendment.” 
Farmer v. Brenmn^ 511 U.S. 825,842,846, andn. 9,114 S.Ct. 1970,128 L.Bd.2d 811 
(1994). 


Bazey. Reas, 553 U.S. 49-50,128 S.Ct 1530-31. The Court further explained that “simply 
because an execution method may result in pain... .does not establish foe sort of ‘objectively 
intoler^ie risk of harm* that qualifies as cruel wid unusual.” Id. It is important to note foat 
following Raze, no federal appellate court has invalidated a lethal injection protocol under foe 
Eighfo Amendment. Cooey v. Strickland, 589 F.3d 210,221 (6*“ Cir. 2009)j Noonerv. Norris, 
594 F.3d 592,596 (S* Cir. 2010); Clemens v. Craw/brd, 585 P.3d 1119,1124 (8’** Cir, 2007). 

The Coo^ court explained in detail what Baze does not require: 

In foinkii^ about what Baze requires, it is helpful to remember what it does not. The 
opinion contains several controlling premises within vdiieh Biros must formulate his 
ohallenge; Capital punishment is constitutional, see Id, at 1529; death-row inmates cannot 
use mefood-of-execution challenges to prohibit what foe Constitution allows, id.; “foe 
Constitution does not demand*' a pain-free execution, id. at 1529, 1537; and an inmate 
cannot question a state's exect^on protocol without providing “feasible, readily 
implemeotod” alternatives that “ significantly reduce a substemtia! risk of severe pain,” 
see id, at 1532 (emphasis added); id. at 1531 ("[A] condemned prisoner cannot 
successfully ohallenge a Statens mefood of execution merely by showing a slightly or 
marginally safer altBrnative.”). Significantly, foe Constitution does not allow the federal 
courts to act as e best-practices board empowered to demand that states adopt foe least 
risky execution protocol possible. See id, at 1529,1531. Within tins framework, foe 
Supreme Court has never held foat an inmate met the “heavy burden” of demonstrating 
foat a state’s execution protocol is “cruelly inhurtmne” in violation of the Constitution. 

See id. at 1533 (citing Gregg, 42B U.S, at 175,96 S.Ct. 2909); see also id. at 1529,1531; 
Herbison, 571 F.3d aft 535 (rejecting a challenge to Teimesaeels lethal injection protocol 
after Baze ). 
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With these stKidarcis in mind, the next step is to compare tiie Baze requirements with 
South Dakota’s protocol to determine whether they are substantially similar and thus, 
oonsUtutional. 


Bt South Dalmta’s Lethal lejeetlon Protocol is Substantially Similar to Baz/z and is 

Constitutional on its Face 

After Baze was decided by the United States Supr^e Court in 2008, South Dicta’s 
Warden consulted with legal counsel to determine what changes, if any, should be made to Soutfa 
Dakota’s existing protocol in order tin it to be compliant with the mandates of Baze, D^aHment 
of Corrcctioins revised its existh^ protocol in August 2010. Weber Protocol Affidavit, ^hibit 
3R, Till 11-14. This revised pratocol used the same three-drug protocol approved in Baze. In 
response to emerging judicial acceptance of pentobarbital as an execution anesthetic, South 
Dakota’s Warden again modified the protocol In October of 2011 to ptovide for execution via a 
one-drug, pHitobaibital protocol tor all prospective executions. Exhibit 2R, ERM A.12(B)(H), 
Weber Protocol Affidavit, ^bibit 3R, f 14, At that time, South Dakota joined Ohio and 
Washii^ton in moving to a one-drag protocol, Since then, Idaho, Oklahoma, and Pennsylvania 
have also adopted a one-drug, pentobarbital protocol, 

After the ex^tions of Eric Robert and Donald Moeller in October, 2012, the South 
Dakota Warden modified the protocol slightly to provide inmates with esqtress assurance that 
aoy compounded execution drugs would be prepared according to tiie governing standards of the 
United States PlMinnacopBia. The November 2012 protocol retains Baze's safeguards for the 
proper administration of the anesthetic. Exhibit 2R, ERM A.12(B)(D)C1). Those are; 

1. The execution Is performed und®* the oversight and command of the Warden, who, by 
statute and policy is charged with numerous duties to ensure a humane execution. Exhibit 3R, 
Weber Protocol Affidavit, T( 2. ‘ 

2. The Warden assures that two complete sets of penfoharbitol syringes are prepared, tin: 
the execution. Exhibit 3R, Exhibit 2R, ERMA. 12(B)(A)(3). 

3. Ambulance .staff equipped with advanced life suppoti; capabilities, ineluding a heart 
defibrillator and such supplies atul equipment as would be needed to attempt to rewve an 
individual who has been injected with pentobatbital shall be on standby at the SDSP. Exhibit 
3R, Exhibit 2R, ERM A. 12(B)(A)(5). 

4. Execution team members must be qualified to carry out their functions. Persons 
responsible for bserting the needles and establishing IV lines must be ^‘trained to perform 
venipunctiite and to administer intravenous Injections.” To meet qualifications, the persons vtiio 
"connect, monitor, and maintain intravenous lines” must be "certified or llcens^ and have at 
least two (2) years proi^ssional experience” as one of the Allowing; "medical (xr osteopatiuc 
physidan, physician assistant, registered nurse, certified medical assistant, licensed ptactical 
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nurse, phlebotomist, pacatnedio, emergency medical technical, or military coipsman." Exhibit 
2R, ERM A.12(B)(BXIX3); 

5. The person responsible for mixing the drugs, preparing the syringes, and 
administering the iiyections must ^demonstrate proficiency through relevant training and two 
yean’ eiqierience in the administration of drugs by intravenous infection; preparation of syringes 
£cr such ^ministration^ and mixing and preparing of drugs for such administration.” Exhibit 2R, 
ERMA.12(B)(BX2). 

6. HiB two sets of chemicals are labeled and contained in numbered syringes. Exhibit 
2R,ERMA,12(BXC)(1), 

7. The pentobarbital is mixed or prepared in accordance with USP 797 and is thereafter 
maintained in aocotdanee with manufacturer's inactions. The pentobarbital must be mixed or 
prepared in bright, undimraed light. Exhibit 2R, ERM A.12(B)(DX3); Exhibit 4R, at1fl[6,9,11; 
Exhibit 5R, Deponait #1 Affidavit at 1fl, Exhibit 3R, Weber Protocol Affidavit, at f 9. 

8. DOC staff responsible for pwforming the execution is required to “drift at least 
weekly for six to eight weeks prior to the scheduled date of execution,” as well as to perform 
“additional drills the week of tiie scheduled execution” at the Warden' b direction. Exhibit 2R, 
ERMA,12(BXD)CJ). 

9. At least one week prior to the execution, a medical provide examines tiie inmate and 
prepares a r^ort “desciibiog the inmate’s physical condition and any medical condition of the 
inmate that may lead to potential problems establishing the IV site.” Exhibit 2R, ERM 
A.]2(BXDX2). 

10. The protocol requires that evMy effort be made to oisure that no unnecessaiy pain is 
inflicted on the inmate. Exhibit 2R, ERM A.12(B)(D)(10).. 

11. The inmate is secured to the execution gurney in such a position that “at all times” 
his “head and lace are visible to the Warden and to those in the chemical room,” Exhibit 2R, 
ERMA.12{BXDX9). 

12. The IV team shall establish “two independent IV lin^ to the inmate’s veins. The IV 
team will establish IV lines only in peripheral veins located in the inmate’s arms, hands, legs or 
feet, preferably one to each arm,” Exhibit 2R, KRM A. 12(B)(DX8). The lines must be secured 
“in such a way as to leave them visible for monitoring.” 

13. If the IV team “cfflmot secure one (I) or more sites within one (1) hour,” the 
execHtioh will cease and a request shaft be made that the execution be “scheduled for a later date 
during the week of the execution.” Exhibit 2R, ERM A. 12(BXDX1 O* 

14. The IV team will “start a saline flow and a sufficient quantity of saline solution shall 
be iigected to confirm timt the IV lines have been properly Inserted and are not obstructed.” 
Exhibit 2R, ERM A.12(B}(DX12). 
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15. 111$ Warden stands in the execution chamber with die condemned and issues the 
order for the execution to proceed Aram there. Exhibit 2R, ERM A. 12(BXE)C2). 

16. The executioner then administers syringe containing 2.5 grams of pentobarHlal 
in a 50 cc soludon followed by syringe #2 oontalnh^ 2.5 grams of pentobarbital in a SO cc 
solution followed by syringe # 3 containing 25 ml. of normal saline. Exhibit 2R, ERM 

A. I2(B)CCX3); ERM A, 12(B)(H)C4)-(6). 

17. The person responsible for pronouncing death monitors the IV lines and the inmate’s 

responae to the injection over the next 15 minutes. If the person responsible for pronouncing 
death is not able to do so after 15 minutes, Warden shall order a second set of chemicals to 

be administered.” Exhibit 2R, ERM A. 12(B)(HX7). 

18. Ten minutes after the second round of the drug is administered, “£t]be person 
responsible for pronouncing death shall enteir the chamber and confirm death 1?y checking the 
inmate’s heartbeat, breathing, pulse, and pupUs.” Exhibit 2R, ERM A.12(B)(H)(10). 

ERM A,12(B), compare with 553 US. at 44*46, 51, 55-56, 128 !S.Ct. at 1528, 1531, 1533- 
34 and Protocol, Exhibit 2R, ERM A,12CB). 

A comparison of South Dakota’s ERM A.12(B) protocol with the decision reveals 
Uiat South Dakota’s lethal hgection protocol is “substandally similar” fo, and in many respects 
more protective than K^tucky’s as set forth in Baze and is therefore, constitutional on its feoe. 
Id, Petitioner has foiled to show that the lethal injection protocol adopted by South Dakota “does 
not adequately guard against substantial risk of serious harm and suf^ing.” Consequently, 
Rhines’ argument set forth in Ghounds 8,11 and 12 that the lethal injection protocol adopted by 
South Dakota is unconstitutional and violates the 8*** Amendment of the United States must foil. 

C, 

South Dakota Implements Its Protocol iu n Constitutional Manner 

Rhine’s also argues in Oxounds 8,11 and 12 of the habeas petition that the manner in 
which the lethal injection protocol is implemented is unconstitutional. Mote specifically, j^ines 
argues; 


1) the execution team member known as Witness #3 does not have adequate training and 
^erienoe to administer the lethal injection protocol; and 

2) that execution team member Witness #3 does not have adequate experience and is not 
placed properly in the execution chamber, to recognize infiltration of foe IV line which can result 
in redu^d efficacy of the IV; and 
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3) that aKecution team mBinbar Witness #3 does not have proper experience and 
placement to ensure tiiat the IV line is properly set at the outset, to monitor the IV lines in 
operation, or to place a central line in, if need^, and as called for under the protocol; and 

4) diat execution team member Witness ^ is charged with administering the lethal 
injection from a control room separated &om the execution chamber; and 

5) that execution team member Witness ^ has limited experience in Bdimnlatration of 
inhuvenous drugs; and ' 

€) dmt execution team member Witness #2 lacks the training and ejqsenence to recognize 
if drugs are being taken up by the body in a propar i^tuon, to monitor the effect of the dmgs, to 
recognize a proper administration rate or to und^stand the prop^ handling and administration of 
barbiturates like pentobarbital; and 

7) that the compounded drug in not reliably pure and potent; and 

8) that the execution protocol does not guarantee adequate medical monitoring and does 
not require dm individuals widi adequate training or experience select the members of the team; 
and 


9) that the protocol creates a system that impermissibly increases the risk of error or 
mishap which can result in a cruel and unusual execution. 

See Petitioder’s Pretrial Brief, p. 1-2, Each of these arguments will be addressed below. 

1, Witness #3 
IV Setter 

Witaess #3 (tdso referred to as Deponent #3) is the person responsible for setting the IV 
lines. BRM A.12{B)(3) describes the qualifications; 

The persatn(s) selected by the Warden to insert the intravenous needles Into the .veins of 
the prisoner and connect, monitor, and maintain intravenous lines shall be certified or 
licensed and have at two (^) years’ professional wperi^ce as one of foe following: 

medical or osteopathic physician, physician assistant, reglstwed nurse, certified medical 
assistant, lieeosed practicat nurse, phlebotomist, paramedic, emergency medical 
technician, or militaiy corpsman. 

These qualificatlona are consistent with, and even exceed, those set forth in Baze. Bern 
approved Kentucky’s requirenient that the IV setter have one year of professional experience as 
an EMT. Baze, 553 U.S. at 55,128 S.Gt at 1533, Kentucky met this requirwient by employing 
an EMT who ’’daily experience establishii^ IV lines for inmates,” but neifoer foe Kentucky 
protocol nor the Baze decision require ’’daily" experience. 
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witness #3 who was pM of die execution team for the Pagej Robert and MoeIl« 
executions has a bachelor’s de^ee in health education. Exhibit I at p, 8> line 12, Prior to 
obtaining his bachelor’s degree, he received two years of paramedic training from an accredited 
institution. Exhibit I at p. 10, l^ss 3-11. That training included setting IV lines and 
administering IV drugs, Exhibit I at p. 10, line 15; p. 11, line 2. Witness §3 also worked for 15 
years as a field supervisor and lesponse medic on an ambulance. Exhibit I at p. 12, line 11, He 
then worked as an ambulance reeponse medic before assuming supervisory duties. Exhibit I p. 
12, line 19; p, 13, line 6, v^^ part of his job, he is required to go on ambulmce calls and to 
maintain bis paramedic certltication. Exhibit I at p. 1S, line 20. 

Witness #3 has been a state certitied paiamedic for 29 years. Exhibit I at p. 14, line 20, p. 
15, line 3, p. 106, line 4. During that time, he has set thousands of IV lines. Exhibit I at p. 106, 
line 4. He has also participated in numerous executions. Exhibit I at p, 44, line 14. Witness #3 
testified that he has never had a complication arise during an execution, Exhibit I at p. 41, line 
15. He is also tnuned to recognize signs of IV malfunctioning, such as swelling, leaking, or 
disoolomtion in the lines. Exhibit I at p. 77, line 7; p. 86, lines 10-21; p. 87, line 14-88,25; p. 

89, lines 15-25; p, 100, line 7, If an IV line was malfunctionii^ Witness #3 testified that he 
w(^d sudtoh to the secondary line or start a new one. Exhibit I at p. 81, line 12; p,87, line 4. 
Witness #3 stated that in tte executions he has participated in, the inmate very quickly becomes 
leth^gic, goes unconscious, takes some labored re^irations, tiien goes into respimtoty arr^t 
Exhibit I at p. 45, line 21; p.lOl, line 24. Signs of respiratory mrest are no chest w^l movement 
and no air way sounds, ^ibit I at p. 46, line 7. 

Witness #3 clearly is qualified under ERM A. 12(BX3) and the Baze decision. Thus, 
Rhines’ arg^ents that Witness #3 does not have adequate training and ejq)crience to administer 
the lethal irdection pwtocol, does not have adequate experience to recognize infiltration of the IV 
line and that Witness #3 do^ not have proper experience and placement to ensure that the rv 
line is properly set at the outset, to monitor the IV lines in operation, or to place a central line if, 
if needed, and as called for imder the protocol are all without merit. 

fir Witness #2 
Drug Administer 

Witness is the person re^onsible for administering the injections. BRM A. 12(B)(4) 
provides: 

The person(8) selected by the Warden to administer the injections shall demonstrate 
proficienoy t^ugh relevant training and two years’ experience in the administration of 
drugs by intravenous iiyection. 

Again, as witii Witness #3, the qualifications required of Witness #2 are oonalsteiit with 
Baxe. Witness #2 testified that approximately 11 years ago, be began several months of 
trailing to administer lethal injection drugs. Exhibit H at p. 18, line 12; p. 19, line 8, Witness #2 
received hts training ftom a fellow correctional officer who was experienced in performing lethal 
injections. Exhibit H at p, 18, line 24. He obsarved several executions before participating in 
one. Exhibit H at p, 48, line 10. Sittce first participating in an execution more than ten years 
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ago, he has perforitied nomeroas eKCcutians without complication, including executions using 
pentobaibital. Exhibit H at p. 112, line 5; p.20, Ike 1; p. 36, line 8; p. 103, line 13. 

When performing an execution. Witness #2 consults the protocol to learn the drags which 
will be used and the concentration. Exhibit H at p. 29, line 22. He checks the drug labels and 
compares them with the protocol to ensure that he has the correct drags. Exhibit H at p. 30, lino 
2; p. 30, line 19. He testified he would not administer a drug that was not in the protocol. 

Exhibit H at p. 77, line 10; p. 93, line 14. He inspects the conation of the drugs to be 
administered to make sure fihey have been stored properly (temperature, sealed, appearance) and 
also checks the settis on the syringes and IV tubes. Exhibit H at p. 25, line 7; p. 70, line 13; p. 

71, line M; p. 86, line 9. He is also trained to detect catheter site swelling and back pressure on 
syringes that would suggest poor flow. Exhibit H at p. 105, line 14; p. 106, line 5; p, 106, line 
15; p. 107, line 4,20. 

Eadi time he has adminiatwed pentobarbital, Witness #2 has observed no signs tiiat an 
inmate experienced pain. Exhibit H at p. 83, line 17. He expects to participate In drills prior to 
perfoming an execution in South Dakota. Exhibit H atp. 83, line 17. 

Witness #2 clearly is qualified under ERM A. 12(BX4) and the Ba^ie decision. Rhinos’ 
arguments that execution team member Witness #2 is inexperienced and lacks training to 
recognize if dru^ are being taken up by the body in a proper fitshion, to monitor the effect of tiie 
dru^, to re^gnlze a proper adminiitoration rate or to understand the proper h andli ng and 
administration of barbiturates like pentobarbital are unfounded, 

Drug Compounding and Phannaclst Qualiflcations 

Rhines argues that the compounded drug is not reliably pure and potent and therefore, the 
administration of the pr^col poses a substantial risk of severe pain to the iTimata. He also 
ai^es that the pharmacist is incompetent to compound pentobarbital. 

lii, Drug Compounding 

At the December hearing, Rhines introduced the trial depoaitian of Dr, Mark Heath who 
testified that be was not a pharmacist and that he did not have a hig^ level of expertise in foe 
mechanics of compounding. Trial Exhibit 9 at p. 14, lines 16-25; p. 15, tines 2-6. He stated that 
his opinions were related to foe effect the drug would have if compounded incorrectly. Trial 
Exhibit 9 at p. 15, line 18. He went on to explain foe areas where he believes errors could ocour; 

In a broad level I foinfc there are two main areas that things can go wrong. One would be 
that there’s a ehemtcal accidentally or inadvertently Introduced or formed in foe material 
that could cause an imdesired reaction or response, in other words, having an extra tiling 
that Boimd [sic] shouldn’t be foere. And foe ofoer realm of problem is that should happen 
to degrade the dru& fee pentobarbital that is there so feat the amount there is inadequate. 


15 



Trial Exhibit 9 at p. 16> lines 3-12. When a^ed specifically about whether South Dakota’s 
protocol for implementing lethal iiyecdoii posed a “substantial risk of severe pain to tm 
individual,’* Dr, Heath testified as follows: 

But to clariJfy, I talk about a substantial risk, it factored in several things, also the 

likelihood of it haj^ening and also the gravity or severity of the event were it to occur 
and also how easily it is to obviate or elitninate the risk. So it’s a factor of things, a mix 
of things. And in fois instance, tiiere’s a risk of terrible tiling [sic] happemng. 1 think 
everybody would agree that nobody wants the prisoner to end up brain damaged. They 
wouldn’t—probably wouldn’t even execute than if that tiie outcome of an attempted 
BKeeutioD. It’s unlikely, but it’s a terrible thing to have happen, and notiung is a httttdred 
pax;ent preventable. It’s more preventable than it ourrently is. In those terms I would 
say, it’s a substantial risk—tmlikely, severe, preventable. 

The trial court has great discretion vriien it comes to the weight to be given to any 
witness’ testimony. Dr. Heath’s does not give any testimony regarding the actual compounding 
of the peaitobarbitel but rather focuses on the physiological effects that could occur If the drug 
was compounded incorrectly. But as is shown in his testimony quoted above, he testified that the 
risk was unlikely. 

We have often said that fact tinders are hot required to accept an expert's opinion. As 
with all witnesses, it falls on the trier of fact to decide whether to believe all, part, or none 
□f an 6:)q)ert’s testimony. Samr v, T^of^ Laundty d Dry Cleaners^ 2001 SD 24, \ 14, 

S22 N.W.2d 741,745 (citations omitted); Lewton v, McCauley, 460 N.W.2d 728,732 
($,D. 1990) (citation omitted). 

Great Western Bank v,HdE Enterprises, LLP, 2007 S.D. 38,731 N.W.2d 207. This court does 
not find Dr. Heath’s testimony on whether South Dakota’s protocol for implemenlii^ lethal 
injection poses a “substantial risk of severe p£dn to an individual’’ to be relevaat or usefUl. 

Rhines also relies on the Declaration of Dr. Sarah Sellers vriio was an expert in the 
Donald Moeller case. Dr. SelJcrs is the executive director and consultant for Q-VigUancc, LLC. 
See Trial Exhibits 1 and 2. She stated that her work focuses on the public health risks of drug 
compounding In her opinion, “this pentobarbital soctium API fomiulated under the indicated 
.. .recipe cannot be used for compounding as doing so would result in risk of serious harm to Mr. 
Moeller,” See Trial ExMHt 2, p. 15, ^ 5. She did not testify live at Rhines* hearing. 

In contrast to Dr. Sellets’ testimony. Respondent introduced tiie trial deposition of Dr, 
Mack Dershwilz. See Exhibit 26R0. Dr. Deralrwltz has a bachelor’s de^e in chemistry, went 
to medical school at Northwestern University and also obtained a Ph.D. in pharmacology. 

Exhibit 26R at p.^, lines 22-24; p. 6, tine 1, Ho did his residency in anesthesiology followed by a 
research fellowship and he wo^ed in academic anethesiology since 1986 teaching at 
Maasachusette General Hospital, Harvard Medical School and Massachusetts Medical School. 
When asked about the practice of compounding drugs he testified as follows: 
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Q: Were you aware of allegations in that case [Moellerlby Mr, Moellor's attorneys that 
con^otmding drugs was somehow a fringe occupotioii or an unusual practice in the 
practice of either pharmacy or medicine; 

A: I have heard that allegation and at least with regard to anesthetic drugs and in my 
practice, that is just not true. 

Q: Insofar as you use compounded drugs in the practice of anesthesia, does the standard 
of care lequire you or any other anesthesiologists to trace, the drug back to its origins of 
manufhctuire before you use it? 

A: No. I rely on the pharmacy to properly prepare toe medication and label it before they 
send it to the hospital. 

Q: And the standard of care in the practice of anesthesiology permits you to rely on a 
licensed phanmclst in good standing to provide you with an etfbctive, potent and sterile 
drug? 


A: Yes. 

Q: And doctor, does toe licensure of a drug supplier, vstoether they’re either a 
manutocturer or merely a wholesaler, does toe FDA licensure of fliat manufacturer, 
supplier provide you with sufrlcicsat assurance as an anesthesiologist that the drug that 
you are using on a patient is pure, effective end sterile? 

A; Yes, 

Exhibit 26R p. 16, lines 23-24-p.l8, line 3, Dr, Dershwitz also opined that ERM A. 12 if 
psdbrmed as wtittmi would provide a painless and humane death. ■ Exhibit 26R, p. 19, line 18. 
Like Dr. Heato’s testimony, this Court does not find Dr. Sellers* testimony to he particularly 
reliable, relevant or useful. Rather, this Court finds Dr. Dershwitz’s, who is an anesthesiologist 
and has a degree in pharmacology, to be more credible and beUevable. 

We give deference to circuit courts in determining the cretobility of a witness. Hubbard 
V. CUy cff Pierre, 2010 IS,D. 55, ^ 26,784 N,W,2d 499,511 (reiterating that "the 
credibility of toe witnesses, the import to be wworded their testimony, and toe weight of 
the evidence must be determined by the trird court, and we give due regard to the trial 
court's opportunity to observe toe vdtoesses and examine toe evidence.”). 

Nemec v. Goeman, 2012 S.D. 14, |24,810 N,W.2d 443,449, Petitioner has not submitted any 
credible evidence that toe compounded drug Is not reliably pure and potent and poses a 
snbstant^ risk of severe pain to toe inmate. In fact, post>compounding testing of pmtob^bital 
used in toe Robert and Moeller executions proved that it was, in toct, compounded into a sterile, 
USP-compliant injectable solutiofi. Exhibit 1IR, atlV(G); Exhibit 4R, Tlil9,11,12; Exhibit 3R, 
Weber/Moeller Affidavit at 1}6; Exhibit 5R, Deponent #1 Affidavit at |1. Therefore, Rhines’ 
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argument that flie compounding of pentobarbital results in a drug that is not reliably pure and 
potent must fidl, 


iv. Witness#! 

Compounding Pbarmadst 

Rhines further argues that the pharmacist hired to compound the pentobarbital is 
incompetent Again, the pharmacist employed for die Robeit and Moeller executions meets and 
surpasses the minimum qualification thresholds set by Witness #1 has a bachelor's degree 
In phairaacButit^ science. His cduoatioa program required five years of undergraduates^graduate 
education. Exhibit G, p, 25-2S. He also obtains approximately 20 hours a year in continuing 
education. Exhibit G> p, 25-28. He has specialize training in stenle compounding. Exhibit Q, 
p. 86. He is licensed and registered with a Board of Pharmacy. His pharaiaoy license and 
registration are curr^. Exhibit G, p; 21 -22. He has never been investigated fbr improper 
compoun^ng practices. Exhibit O, p, 38,57. He has many yeare of experience as a working 
compounding pharmacist. Exhibit O, p, 22,28. Witness #1 testified that compounded drugs do 
n<rt require FDA approval like commereial drugs, Exhibit G, p, 41,155. His pharmacy complies 
wifli USP guidelines fcr sterile compounding. Exhibit G, p, 86, 133-135,152. 

Witness is qualified under ERM A, 12(B) and the Bctz$ decision. Rhlnes* argument 
that the compounded drug is not reliably pine and potent and that the pharmacist is incompetent 
to compound pentobarbital are wifiiout merit. 


Issue Two 

Whether Petitioner’s ehaOenge to the lethal injection protocol adopted and 
implemented by the Stale of South Dakota as set forth in detail In Petitioner’s Habeas 
Petition Grounds », 11 and 12, violates Article VI, §23 of the South Dakota Constitution 
prohibition agalBst Cruel and Unusual Punishment? 

Rhines’ final argument is that the Sou& Dakota State Constitution, Article VI, §23 
provides greater protection than the United States Constitution. He further argues that the South 
Dakota Supreme Court has not addressed the issue of the manner of carrying out the death 
pmialty. Tbe South Deikota Constitution provides in Article VI, §23; 


Excessive bail shall not be required, excessive fines imposed* nor cruel punishments 
inflicted. 

While Rhines’ argument focuses on the m^er of carrying out the death penal^ instead 
of vdiether the death penalty is unconstitutional, it is clear that the South Dakota Supreme Court 
has addressed the issue of the death penalty; 

The South Dakota Constitution employs slightly difitorent language in limiting the 
government’s power to impose criminal penalties. Article VI, § 23, of the South Dakota 
Constitution states: “Excessive bail shell not be required, excessive fines imposed, nor 
cruel punishments inflicted," (Emphasis supplied.) Moeller argues that South Dakota's 
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constitutional pnohibition on “cruel puniabments” is a greater restriction on government 
pOM^r than its federal counterpart prohibiting “cruel and unusual punishments." He 
contends that the death penalty is invariably a “tn'uel puni^ment” in violation of this 
state's CDDstitutional provision. 

We note that a state constitution may be interpreted to provide an individual vrith greater 
protection thui the fedetnd oonstitution. State v. Opperman, 247 H.W.2d 673,674 
(S.D,1976). Additionally, “capital punishment is a matier of particular state interest or 
local concern and does not require atinilform national policy.” State v. Ramseur, 106 NJ. 
123» 524 A.2d 1S8,209 (1987), See also James R. Aciter & Elizabeth R, Walsh, 
Challenging the Death Penalty Under State CcmstitutionB, 42 Vanderbilt LRev 1299 
(1989). 

Cognizant of this Court's independent authority to invalidate capital punishment as a 
matter of state law, we begin our analysis by focusing on our own state's legal end 
historical precedent Impcntantly, the very same constitutional document that inhibits 
the Infllcticn of cruel punishment contains provisions implicitly lecogniziDgthe 
appropriateness of the death penalty. S.D. Const. Art. VI, § 8, states in part; “All persons 
shall he bailable by sufficient sureties, except for coital offenses when proof is evident 
or piesumpticHi great." (Emphasis siqiplied.) Article VI, § 2, provides in pertinent part; 
"No person shall be deprived of life .v. without due process of laiw,” 

In addition to constitutional recognition, be^ital punishment has received legisiative 
approvai. The death penalty tuts been in ef^t for most of this state's history. Capital 
punishment existed tiom statehood until it was abolished in 1915. Opinion of the Judges^ 
83 S.D. 477,479,161 N.W.2d 706,708 (1968). It was reinstated in 1939 and continued 
until 1972, when the United States Supreme Court effectively invalidated the then- 
existing capital sentencing scheme. Reed C. Richards & Stephen C. Holman, Death 
Among the Shifting Standards; Capital Punishment Aifter Furman, 26 SDLRev 243 
(Spring 1981), The le^slatnrc reenacted the deatii penalty in 1979, and it has remained in 
effect to the present Richards &, Hoftinan, supra, at 243; 1979 S.D.Sess.L. ch. 160; 1981 
S.p.Ses8.L. ch. 186. Eleven individuals have been executed in South Dakota. Richards & 
Hof^an, supra, at 243. 

Sifate V. Moeller, 1996 S.D. 60,1197-101, 548 N.W.2d 465,487. The South Dakota Supreme 

Court adopted the test set forth in Gregg v, Georgia, 428 U.S. 153,96 S.Ct, 2909 (1976): 

Historical and legislative acceptance of the death penalty is significant, but not 
dispositive. State v. Bladt, 815 S.W.2d 166,188 (Tenn.1991). Constitutional analysis 
is dynamic and evolving; U cannot rest solely on historical underpinnings. We therefore 
adopt a three-part analytical humework deri^d from the United States Siq)reme Court’s 
plurality decision in Gmgg. To survive constitutional scrutiny, the death penalty; (1) must 
comport with oontemporary standards of decency; (2) must not be excessive in li|^t of 
the crime committed; and ^) must serve a legitimate penologicid objective. Gregg, 428 
U.S. at 173-83,96 S.Ct. at 2924-30,49 L.Ed.2d at 874-80, 
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Modkty p. 4^-488, KI02. The South Dakota Supreme Court went on to hold that South 
Dakota’s coital punishment was constitutional and met die thite part test set forth in Qregg. 

We conclude that capital punishment meets al! three of these requirements. To begb 
with, (he death penalty comports with South Dakotans' cwtiemporary standards of 
decency. Because the legislative branch is most reptesentative of the views of thopet^le, 
leglsladve enactments a« one of the most accurate indicators of societal mores. Gregg, 
428 U.S, at 179-81,96 S,Ct, at 2928-29,49 L,Bd.2d at 878-79; Commonwealth v. 
Zeukmayer, 500 Pa, 16,454 A.2d 937,968 (1982), cert, denied, 461 U.S. 970, 103 S.a 
2444,77 L.£d.2d 1327 (1983); Black, 815 S.W.2d at 189; State v. Campbell, 103 
Wash.2d 1,691 P.2d 929,948 (1984), cert, denied, 471 US. 1094,105 S.Ct 2169,85 
L.Ed.2d 526 (1985). The South Dakota X.^alature reenacted the death petudty In 1979, 
and has made ocoasional amendments to the statutory scheme since that time. 1979 
S.D.Sess.L. oh. 160; 1981 S,D,Sess.L. ch, 186; 1989 SJ5.Sess,L. ch. 206; 1992 
S,D,Sess,L. ch. 173; 1994 S.D.Sess.L, ch, 178; 1995 S.D.Sess,L. oh. 132. *nies6 statutes 
have remained undisturbed by the electorate, despite the power of the people to vote 
death penalty proponents out of office or to reject legislative enactments through a 
referendum election, This public acquiescence is stroi^ evidence that capital punishment 
reflects the will of die people of South Dakota. 

As noted in Baze, States have long explored using ledial Injection as a manner of 
humane method of execution. Baze, 553 U.S. 35,42,128 S.Ct. 1526-1527. Atthe time Baze 
was decided In 2008,36 states had adopted lethal injection, as the exclusive or primary means of 
implementing the dentil penalty, /rf. It is also the method used by (be Federal Oovmitment, Id, 
See 18 use § 3591 et seg. (2000 ed. and Supp.V), 

In South Dakota, the Supvetne Court has found the death penaKy to be Constitutional 
undOT both the United States Constitution and the South Dakota Constitution. In this Court’s 
opinion, leti^ ittiection is the most humane manner of implenoentiiig the death penalty and 
therefore, it is constitutional under the South Dakota Constitution. 


HI. CONCLUSION 

For tile reasons set forth above, the Court hereby denies Petitioner’s Wrh of Habeas in its 
entirety. 


2C 



ORDER 


ACCORDINOLY, it is hweby ORDERED that Petitiofter’s Writ of Habeas Corpus is 
dmied and Respondent shall submit Findings of Fact and Conclusions of Law in aooordancB 
with this decision. 


South Dafeota -J^2day of February, 2013 at Rapid City, Pennington County, 


BY THE COURT 



ATTf _ 

RanasTruman,' Clerk of Coufte 




Dep^yCter 


(SEAL) 




HonorafcSp Thomas L. Trimble 
Circuit Judge, Seventh Judiciai Circuit 
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IN THE SUPREME COURT 


OF THE 


STATE OF SOUTH DAKOTA 


* * * » 


SUPlUSMECOimT 
STATE OF SOUTH DAKOTA 
FILED 

JUL 1 7 20*3 


Clerk 


CHARLES RUSSELL RHINE 
Petitioner, 


ORDER DENYING MOTION FOR 
CERTIFICATE OF PROBABLE CAUSE 


#25673 


DOUGLAS WEBER, Warden, 
South Dakota State 
Penitentiary, 

Respondent, 


Petitioner having served and filed a motion for a 
certificate of probable cause to appeal from a final order entered by 
the trial court in the above-entitled habeas corpus proceeding on 
April 29, 2013, and respondent having served and filed a response 
thereto, and the Court having considered the motion and response and 
having determined that probable cause that an appealable issue exists 
has not been demonstrated, now, therefore, it is 

ORDERED that the motion for a certificate' of probable cause 
be and it is hereby deniedi .■ 

DATED at Pierre, South Dakota, this day of July, 2013. 


ATTEST 



David Gilbertson, Chief Justice 


Supreme Court 


EXHIBIT 


(Justices John K. Konankanip and Lori 3. Wilbur die(ius.ll£ied.) 
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I PXRTICIPATIiilGi Chief David Gilbarteon and Justices Stev&n L* Zinter, 

Glen A. Severson, Circuit Court Judg^ Scott , Eayren and 
Retired Justice Robert A, Miller, 
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UNTIED STATES DISTRICT COURT 
FOR THE DISTRICT OF SOUTH DAKOTA 
WESTERN DIVISIOK 


CHARLES RUS SELL RHINES, CIV 00-5020-KES 

Petitioner, PETHIONER’S RESPONSE 

TO STATE’S MOTION FOR 

vs- SUMMARY JUDGMENT 

DARIN YOUNG, Warden, 

South Dakota State Penitentiary, 

Respondent. 


I. RESPONDENT’S MOTION FOR SUMMARY JUDGMENT DOES NOT 
CONFORM WITH LOCAL RULE 56.1A AND SHOULD BE DENIED. 

Respondent has filed a motion for summary judgment pursuant to Federal 
Rule of Civil Procedure 56, Under Local Rule 56.1 A, Respondent was required to 
submit with its motion “a separate, short, and concise statement of the material 
facts as to which the moving party contends there is no genuine issue to be tried. 
Each material fact will be presented in a separate numbered statement with an 
appropriate citation to the record in the case.” Respondent has filed no such 
statement of allegedly undisputed material facts. 

“The purpose of local rule like Local Rule 56.1 A ‘is to distill to a 
manageable volume the matters that must be reviewed by a court undertaking to 
decide whether a genuine issue of fact exists for trial.” Sancom, Inc, v. Qwest 
Communications Corp., 2010 WL 299477, *1 (D.S.D. 2010) (unpublished). Thus, 
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n. “Method of Execution Challenge” 

Respondent devotes some fifty pages of his Brief in Support of 
Respondent’s Motion for Summary Judgment to an issue which is not before the 
Court. (Doc. No. 215, pp. 111-161). As Respondent notes in the “Procedural 
History section of Doc. No. 215, after being denied relief on the grounds raised in 
his initial state habeas corpus petition, Mr. Rhines “filed his petition herein in 
which he alleged new unexhausted grounds for habeas corpus relief in addition to 
all of the claims he had exhausted in the state courts.” {Id, at 1-2. See Doc. No, 

73 (First Amended Petition)). After extended briefing by the parties, the Court 
entered its Order (Doc. No. 116) denying without prejudice Respondents’ motion 
to dismiss {Doc. No. 77); finding that Grounds Two(A), Three, Four and Ten of 
the First Amended Petition had been exhausted and would be considered on their 
merits; finding that Grounds Two(B), Six(E), Nine(B), (H), (I) and (J), Twelve and 
Thirteen were unexhausted; and staying the petition pending exhausting state court 
remedies of those claims. (Doc. No. 116 at 9-10). That Order was appealed to the 
United States Court of Appeals for the Eighth Circuit, which reversed and 
remanded. Rhines v. Weber, 346 F.3d 799 (8th Cir. 2003). The United States 
Supreme Court granted certiorari “to resolve a split in the Circuits regarding the 

Charles Russell Rhines, vs. Darin Young, Warden 
CIV 00-5020-KES 

Petitioner’s Response to State’s Motion for Summaiy Judgment 
Page 4 
June 2,2014 
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Distiict Court’s ‘stay-and-abeyance’ procedure,” Rhines v. Weber, 544 U.S. 269, 
273 (2005), vacated the Eighth Circuit’s judgment and remanded the case to that 
court to consider whether this Court’s grant of a stay constituted an abuse of 
discretion. Id. at 279. The Eighth Circuit remanded the case to this Court to 
determine whether there was good cause for failure to exhaust the claims in state 
court, whether any unexhausted claims were plainly meritless and whether Mr. 
Rhines had engaged in “abusive litigation tactics or intentional delay.” Rhines v. 
Weber, 409 F.3d 982 (8th Cir. 2005). 

After further briefing and argument by the parties, this Court entered its 
Order Granting Motion for Stay and Abeyance (Doc. No. 150), finding that Mr. 
Rhines had good cause for failing to exhaust the claims, that the claims - with the 
exception of claim Thirteen, which Mr. Rhines subsequently withdrew and 
dismissed {see Doc. No. 152) - were not plainly meritless, and that Mr. Rhines 
had not engaged in intentionally dilatory litigation tactics. Therefore, the Court 
stayed the petition for habeas corpus pending exhaustion of Grounds Two(B), 
Six(E), Nine(B), (H), (I), (J), and Twelve in state court. (Doc. No. 150 at 19). 

None of the claims in the original or the First Amended Petition for Writ of 
Habeas Coipus, exhausted or unexhausted, concerned the manner of execution. 

Otarles Rttssdl Rhines. vs. Borin Young, Warden 
CIV 00-5020-KES 

Petitioner’s Response to State’s Motion for Summary Judgment 
Page 5 
June 2,2014 
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Therefore the issue of manner of execution, which was included in the latest 
litigation in the state court, and which was discussed at such length in 
Respondent’s brief, is not before this Court, and this Court cannot issue any sort of 
judgment concerning that issue. 

ni. Ground One: Admission of Petitioner’s Confession 
A. Insufficiency of Miranda Warnings. 

In Ground One Mr. Rhines contends that his multiple confessions were 

admitted in violation of the Fifth and Fourteenth Amendments. Specifically Mr. 

Rhines alleges that law enforcement failed to give adequate warnings pursuant to 

Miranda v. Arizona, 384 U.S. 436 (1966) and its progeny. Miranda requires that 

before a person in custody may be subjected to interrogation, 

[h]e must be warned prior to any questioning that he has 
the right to remain silent, that anything he says can be 
used against him in a court of law, that he has the right to 
the presence of an attorney, and that if he cannot afford 
an attorney one will be appointed for him prior to any 
questioning if he so desires. Opportunity to exercise 
these rights must be afforded to him throughout the 
interrogation. 

384 U.S. at 479. After such warning have been given, the individual may waive 
these rights. Id. But unless and until such warnings and waiver are demonstrated 
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• im?l»AVrrQFM3UtKl>£KSH>Vit4.1^^^ 

COMMOKW^LlIiOFMASSACHUSBrrS ). 

CODNTV OF WORCESTBR ■ ) 


I, oEfla'wful losing (£t% a^hroxti calh/ s|;a:tEf: 



cEise of Mo^'Oer v Vifeber. t litave previ'iotislp ssibiiiitted afSdavits in thts case on 
31 -aQll aitd l^i Septemb® 203,1,. 


Z t am:a m^t^ docfdr wtiii aPh. D.-inPheittiiacdloi^. A fcoite and accurate cojiy 
of my o^ciikm vitae la attached' aa Exhibit A. I aiff licensed to praciice 
medicine in die atafes of Massaohttaetta and Maln^, I am qctoretifEy an 
ac^ih'^iolog^.at the. U’;eiivW8iiy 6f Ma^eadintetta and 1 ;azia l>y the 

American Board -ol. Aneffth&sioh^. i cai‘r^tly Fm^ifspr ^ An^stheeidlogy 



3. I ha've done 'ext^ive -research ttod vydtisa mmietods articles and' 

reseiiTch paperson .die of ainesthetii:» axd I %e^i4ady pr^itoe' madtotoeln. diat. 

Capaci^; My resaai'Ch includes (he- a^dy of pIiarfflBewdynamica and the 
pharmacokineiics.of drugs, Phanuacoldheticais the study of iietime course of a 
drug, litfiiire pharmacodynamics refers to the effecb of a drug. Prior te my 
current appolnEment at £he‘ Oniveisity of Mas.sachiisetts, J waa an Instructor, 



rVTk'^ 
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Assisiant Professor artd Associate PrpjfessjMC at Har^arti Medical ScJiooJv 

4i I have testified as art. esqpeSt witaesa cortcernit^ thfe‘ pharmacekmetiss aiid the 
phafjijacodyiKtfOicaof so4 Oihef 1 have testified in 

court as an exp^ vHfcness on hvetHy-^oior decasi< 3 iis. I have giyen fifty-tl'iree 
depositions as an expert witnfiSs, The’ fist of cases ki whldh t have testified is 
.atteched as BxhibitiB. 

5. I have reviewed the pjotocds for fethsJ iujeehon used in the states of ArkarfflaS, 

Alahame^ Arizofia/Califoir^ Deisfwaire, Plariiky Georgia/ Kentucky^ Marylarid/ 
Misaoctti, Montendir North CaiiJtHnau Ohio* OMahoma/ Sm& Carolina, Souih 
Pakote/ Vii'gtnia) 'and WasMogtpn and hy tie federal govsEranenit. MoSfe.of 

the state® (arid the- federal govesctimeai^ employ shiiilaiJ trtjre&di'ttg jp^otciccjis for 
carrjdng out lethal iigectten. WhUe the protocols' and the jUfl^ictioniB differ in 
ternte- ’crf the dos®. and Idenfttias df the three BftecSoati<jri9 -tised/ each of thsfiB 
protoGbls; when HEipleanented aS wxitterU' ^'dll rehcte ah itosiarte uncoiiscioiajj 

qtdddy and cause4ieifiiaate'9 tdpida6d,painLeSBsde^, 

6. I have reviewed a doctiadent entifled, "SUM A42(B) Gapltal Purushntent Final 


Day& l?fpcedures/' dhted 13 Odtebac 2011. The docniTiefit contains instrudacsns 
for eifher thiopenfel or perttobsiflsltal as the first dnt& or ^ the oiJy drug, 
Ih the p^otoccsL I have been mfoanied. by aKonseys f®f fhe defense in this 
.th|t thefete'of Spufh Dakota'intend® to use paiitebaibital as tho.&'St drug, Clr^ 
the only drug* in the lethal iipteeiioto protiScol. inhibit C is a copy Of the acnalyeis 

----of of peM(SbapMtai>lClsrthardir^Stafe"Qf'SoBth'DSltota^ 

lethal iii^sctioii,. This analysis deitigsashrates that the pentobai'bital meets the 
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standards-set forth bf (he Utiited StatesRhaimacojJoal Convantion. 

Z The docui^ent, "Bl^ A.12(B)* states ti^at medications he admiiiifetgreid sis 
foUews in tlte ihi‘ee*dtugprohicol; 

"v ' 

a. Two intravenous catheteijs will be in^tetd. 

■ b. . ^nidges 1 and 2, each. ccmfaiiiTdng 2.5 grams peafobarbitel .in a vojuMe 
of 5.D inL, for a total <(^se of 5 gifams/i^ bah^ected. 

c. ,• i^rtnge #3 eontaining 25 niL of saline soludoii will be Injected to fiosh the 

intravenous line. • 

d. ■ The warden will coitfirm that the inmate is uneonscioUS. 

■e, . Syringe 4 containing 10() mg of pancuionium bromide in a volume of 50 

mti will be ii^ected. 

f, ^rmge #5 cotifaming 25 inT of saline ac^ution will be injoGted to fesh ftie 

intravenous line. • * 

g. . Sjrrmges and 7, each containing X2(? mBq of potassium chloiide in a 
voiume-.cd60mL/fDi‘atotaidc!eeQ£240ia^^vi€Ibe:mjed!ed. . 

It ii^. e>^>eoj3ed that a dosie of peiitobaxbifa! will cause the inmate's decthO' 

dftc^^halogtam' (EEG or recording' of brain waves) to heiitafns&.Eat.. This is fhe 

■ deepest level of anesthesia that can be nraeasured with the btaiii rtionitom 
available foday^ and is much deeper than barbiturate cams, that is hi turn deeper 
tlum siugical atiesthSSia: 

Pentobarbital is. cominoiily 'used to produce barbiturate ceana in die attempt to 
decpfiase dte degree of brain damage .following head ^rnna/ stroke^, aitd ^er 
caufees cl bi*ain damaga. It is also used to parent brain dantage during 'sui^ca! 
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pr<?cec|rtr^ in wliich there will be the planned artd delibetate intorruptton of 

hltjod flow to the btain. . A Epical •do.shig.rej^mesi for the institutfon alld 

Siaihtetiance of barbiturate' eottaa -is as follows: 

a. Fentobarbif^h 10 n::g/k^ {or MO mg fn an average 80-ltg adult) is given, by 
infeuffliiDus irifaaion over SOmiotites. 

b. A qontinuous infusion of pentobarbM at a rate of 6; nifg^^/hr (iSr 400 

iKg/hr in avemge SO^kg adult) is given for 3 hr. 

c. The patient^s EBG is. jnohife^ fbr the pcesgMS. df "burst suppression?^ 

The appearanet b£ suppre^ioh" 'nil the BES ineahe- that fhero are 

inUrmiUmt .periods electrical ^e., fflat-lh'us), 

d. life pOntebarlatal infueimi jsatB is ad|u5tffid between 1.-5 mg/kg/hr 
(bt 80 - 400 n^hr in an average 8&-kg a'dult) to maintain’ flha presence- of 
hurst suppression on the E03. 

e. Because this dose ftf.p^foharbital results in apne^ ie.^ the cassation of 
H'fessthfr^thepatient-isijnechamcally veftt^ 

10. IMng ihfe above regbnen in an-8(M{g adul^ it 'woitld take betwe^t 11 - 4l hr to 
achieve the achr*inistra±iffih,cif 5,000 mg pentobarbiteiL 'Xhtera are two reasons- 

that pentobarbTlal is not -.giveft mote. rapMly ,ojf at a higher dose to induce- 
barhituratB* coma. Ftrat, ^ dose regimen described ip Pan^aph ‘8 fe adeqtiafe 
to induce and maimiain. burst suppression on the EHG. Second, diora rapid 
.'adinlnistratiQn of penfebarbttar causes severe and dangerous^ deeresRse in blood 
pressure drat migtd - be fatal to the pati ent 

11. The USB of pa:itobarbital in barbiturate coma ha^i bean part of medical practice 
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Axifn the 111(1(^-19^5 until iiie -p^esclit ctky. If is neigi^ a novel nor an archaic 
inedipal therapy. 1 have attached two jcumat artrdesj. one. Ixom 1979 and die 
ojthef fttSrn 2O10f as Exhibits D and E; Tespectnielyv tci deunjcmstta te this poii^, 

12. The end-point of burst suppressaort sri fee EEG 'itf a deepi»r ol general 
^Msthesk than is needed for any surgical procediire, Tlierefote, aincB fee 
pi'otocol for lethal injecUon described iii Paragraph 7 describes a dose ‘ of. 

j 

peittobM'bital far in excess of that tised io ifuitcce and maintain barbifen.® te Gonk/ 
and since this fe a depfe of anestliessia far gfeatgr thim feat needed for any 
■siirgica! pasoeadilre, 

■an ©Cceedii^y ■dhsfebsffe^fee^iirHtt^^t^dsaxpmence 

subaequeiifly .afenffin^iefEed pancnnBaidtttnfeEfitaKde ptp(St^^ 

13. 'A' dose of vi>0QD' iB^"Oif •penfebadntal --Mdh-.£auaa: viEh^ 

;vptessm« fe:deerease.!fe such;* degnffi =featperfii|ign.^;bl^^^ 

bF'dSqiinrisfdtfe .. 3hus/=aIfeGugh,.the 

subsecfuant.adininkfeado*^ of-panctn^Qninm'broinli^e^iva-pjKa^rdG agentr'-V(^^ 
■Imv-e^te-effscfcofpaisdyjidi^ tltepersavafed'prp^ , 

e®dpped--btfiafeingipjfe5r'fe‘fee afert^ Tliue, ' 

even fe the ■absence' lof -fee - ai^irush’adan . of: pascofonhi^ btcstfiMe and ' 
pomsiam-ehMde; fee 

woqld'causs drafe in almost everyone. 


n^7 




' & 

14 ,. Feixtobarbital is iiie rnost CQiTiman ageat used lathe euiUianisaia of pet eats arid 
dogs by'!fetermai‘i»T3. The asiiial dt^e Is 40 lag/kg- The uaD df a dbse 
mg 'in. eia SO-% itimate aS of the injecHcai ptofeocol is greater thSh a 
50% increase as c&ffliparftd to the dossfe used in iMumal eiiiiahasia. ■ 

15. Therefcare, it is tny opinion to a reasonable de^eje of inedical certainly JHiiat 

is an Ssffieedingly remote slaaiKe that a condsERned isittafe to ■Vidiran 5,000 tng Qf 
pentobarbital is properly adEunistered; pursuant to the lelhal injection profocol 
of the State df S 0 uth.t)afepta would expacienfie any paaa arid suHeiirg assDcia^^d 
witfi die adnunistradcai of leflicil doses of pacicBECii'UUrii licoEftide and patassitiiin 
cjilorlcfe.- ' ' ■ ■ . 

16.. . An iitmefce sentenced to deai^ ha 6 Diudl. IDalfots may ui^er sorne ■cireumsiances 
elect the fovo-dcug protocol The ts^o-diug ptcttoc&I is idandeal to procedute 

■ described in PaKtgraf>k 7 ejtce^ that die syriageg. cif potassium clJedcie afe'not 
injected. It is my opanlon fe a restsonal^e s^eigree, of ErtedicM cariainty -ihat these" is 
.an exceedingly riniote dianrie that A condemnad. iiunate to wl^ mg of 
pentobatbiW is ptc^eily acbni^-tered pursuant to the lethal injection protocol 
of the, State of South Dakota would experience any pmn arid suffeting asaocialsd 
wMi the administration of a lethal dose of paticuronlturi btcanide. 

17. M Inmate sentenced to deatK to South Dakota may under some ctomirstattces 
.<dect &e one-drug protocol.. In tofe prototoh the. Inmate is admtoasteiffid a 5-gcstoa 
dose of -pentobarbital alone. It my cyplmon to a reasoiT.&bk degree of medical 
certain^- that .there i> an exceedingly reirioto diance- toat a condmnn^. if^teld 
whom' 5,000 mg of peiitdbeirbl.tal is properly adminis&S:^ pursuant fij the letltal 


n9aft 
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'up^ction prcrtpoel trf lie Slate of South wooW ei£p.erier(<^ ehy patn aodl 

suffering, 

Ia^t’ein'gcoi]f^exmte(ialrthei^eaf$4@0'pigc''h.Qur. 

I *' 

\ . 

PURTHEiS AFFIANTSAIBTH NOT. 

Dated Ills 9 ^ day of Febru£ay^;S012, 


Public 
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6' (Pages 18 to 21) 
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December]) 2012 


Page 24 


amt’Ultwfesf^ngb^^ 

in a nalter of istiEtfi'of 

sxonil^anEl^i) abo fesveAe brain veiyqitififc^ 
fliefls rffe'boE^. By oontraet-and those drt.ig^ 

would Ujttedas* d'dnJ^fwiU 1» 

ejcampifii and anothei-would b& adri® caJted 
meiifihejdtolr -^i:Dnfrfl4'p«ritabijt^ 
fate e0fe(S^ 

iwal%offiii a iTmtfcrrof ooupieof 
pentobaWtal-wooU tj/pieail^ last 

Q* You hftve reviewsKi fltt protocol and have 
ati imderabn^ (ateaeta papa- leveJ oflww Hie 
Stme of South Dftkom inte^ to uffi pen^ 
a telhtil u^tiop dii^j 
A. Ye?, 

Q. Andlril^EalMe bit based on your 

an execution carded fitfwafd with m outade pioblcm^ 
it^aoco^dingtoplmpSC^1!0?pefl^^^ ■ 

A, Justtobedcflr.tVene^wnh 
in an execifliai. so fm a Jltte Wt specolafing- 
fiutlTm'e read about execirtiWvs4tti» been usecl. 


MflffeHeafcMD^ 

activity^ but at (bat pomt ipason wowW be 

iqgal^s'tteid, ^ 

Q, In Dtir'SSSisfeioiT of cornpoonding you 

nraoitioned iii&pflienllal fi^a divft to be less 

ftrKMcioifejl|an 

offtiepMtoccl'ifh-bDflf would (be ttdtiihistmbcii 
of ate® tfwn s^apixJpdffW^y efficacious ^OTunl of 
pcniobafbtial nirfestto result in an inbumBitt 
weeudDn? 

A, MyoouOTtVrtJitridbedtttfhepi™ 
would isadtotaed a dose to 
t^ratioii Of tempofaHfy provent ttspkatfon, but it 
diMs stiWefltil and dSii noteflbctivdy Idtl die 
paraoa Andbtomstaiice,vrtiichhapp^ 
barbiiutate owetosQj wJwii peopfe (ry to ooimut 
5 iitefdeorBocfde(UiEily ingest it or ingestion 
baibiturm for illicit iwaaiiqiid purposes, die 
(Kd^ oiin spid apen'od of foo breathiiag 
feidequBtelyornotst ail, bti it fe notsudi adme 
toHity actually die ihim that Wheniho wcara 
o[ffIbe iJtrson can be tettwith atoin JujuFy or 
hreAn mhlFV 1b OlhcT OlVSclnS in HlO 


24 read about KBoflOTSWM^ i ^ 

pi^tHT^^qpaniitaii ii^hft^afd -25_—Q*— SoyftH \vo ui dfi iQdiiF^^ti^ ' 


Pag^ 2 3 

1 Mark Heath, MXl- 

2 had3foitatesaitdpeuitobi^to5«!^ 

3 and drug (nten»iions in gjgierak^Tf foemteiided 

4 dgse^igpKitobartJftfli^W 

5 Mvefedfoto^bqouniilalioiiofA^pti^ 

7 ■ 

8 wDUidie^ elcclricid^tft^ 

9 zWhftteocvcri-^The^wlrifiaiiacfiYiiy-of'to 
10 

11 parBGuiaMtsiistaLicdircspifflto 

12 to^we^aiJ 

13 

14 

15 tHi?(^spii*tectyd^ 

16 bssimri^ Whenanardn^ 

17 toifliterapMiodofsowrtJ iwfttJtesthebruin 
IB siHttstDaisiamin}ury fiomlaokofo^ 

19 itHKtaais to sustein pefluanerrt death oftfseneurtwisj 

20 wJdcharetooeils tocarryirdbcTi^^ 

21 braicL AlsotttopoiMadfteramnnbMrof^^ 

22 neunashlhebainwaibeiiw 

23 and/cfdtjsd, the colwBtior that we call biflin dearth 

24 ' wldtoisteEallyntypeofdcml^ai^™ 

25 Ifs possBjlc to tlio heart ml^ be stffi sustaining 


p^ga 25 

a peaTSOit had reedved mo little or not (festive 
ijHOUgli peoisobflrblhal to w^uaily coaipleto (he ptooess 
of tall tng dwnu bm too nuich to ancsteiaa; 

Ihm so th^ can be btou^it bac^ 

anesthellsed date? 

A, ISwsony^ canyons^ foal again. Not I 

ertffligh” 

Qk Yorfwgjvcn niiMfo to ihCfn id jtisi 
aiuathelhe them end loot e^mugh to !nll thfifti? 

A. Vodvogven flieni m annount Him would-■: 

b& flicfltoetlc,(hs^y pwbabb' would beuiwonscto aid ■ 
(Wtfotl they would be not breaitiiug very 

mucbi tew/ amouni ofre^radon. Thegfwouldjbc;^- 
in (haiststo for a period of time until tho dnig wore 
oflE AudwhOTibc Aug: wore oiTibe^fw 

with bcoir li'jtxy. 

Q, If I can hwfe yw look at page^ of yoni' 
Septemtwr t3th*2012declaration, k^ExhibUfi, 

You iDcrlten So parngtaph 60. dial as a mescal 
jMBfltitioixr, ywi would be^ quete, hi|fiiy retoiait, 
dose (pDte, us^ an aiusstob to wcukE be 

(laiidleci and ocFnqpotmd&d i;i the wianntf described and 
complicaKd ^ (ha SO DOC. 

When yet i make that aJatetnem I mi\m 


(Pftg^s 22 to 25) 
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j Priga 62 . 

■ 1 MaritHeaffl^MD. 

2 those 

3 

4 A. Yes, I do. 

^ 0- And}rattYehadmiopportmhytoj^^ 

5 tefee lod^ Exhibits 4^ 5 and S vi^hJdi m your 
? t^lkiitjamindte^foelWttt^atk^^ 

3 A. Yes. 

3 Q. TTm opNotig ejqjEWSed k\ Siej? are also 

10 toai«aBQnflyed^i5eofnT»ikaJc^ 

11 A* Il» medical opinions an^yffl. i 

12 Q. A[!ho^ghv^Ve^d:gQnelhlC[^id^^ '1 

13 bday,l)Hsedon}wi^ewyoustiliholdfc ] 

U cpiniatis ejpis^ ] 

15 ^ A* Yeah. Except wto I pravidisd 1 

16 in^iimation arid dialled ft:as Id the mo^ 3 

17 affliaevitB. l 

13 MR. FlILTON: Doctor 1 

ll? iiufisfionslhav^ Mr. Svi^UTi^ 1 

po some cfuestionshtfsgoinglo ask 2 


Page €4 I 


1 Ma]JcHealh,MD. 

2 Q. Sollm^n:TgtolcwkJ!t3X)urtsstiit^ 

3 haca5eM>wgax^^ Evans vers^ 

4 Do you nscall tadi^ng in O^lcaa? 

5 A, X^hQtsEate istim? 

S - Q. WAiiMaiylaitd. 

7 A. (My, 

3 Q, yc«)\tflreasl*d;doyQudfeappjt^ 

@ axccodois iagenerd. And yniju'answer Vi^ 

10 Quesitom Sod manner of CKmitiDm 

i 1 that hev^ t^cfi plaoo le^]y in Elio Slates 

IZ you disfipprmof? 

13 AikJ you S0Qf: The only qjalifieaJfart 

14 isihatlihiotlhftiei'stbea^^ 

15 dixtmfislaiKasvfhefelH 

1 S c^ute soLTisbot^ beoausethe aftetiuitive would bt 
17 wDtsfi. topirtfingthateiaoreu'caJsltiifl^ 

IB RsJde^ye^lfeootTectttmtlatthepi^^ 

19 dojMtBppeKn/eofflto^dexoMJtfotJsofpe^^ 


21 MH. SWEDIXJND: Ctoukl vreeikttabiiiBflfc. 2i 

22 THEWmmAlTO&Tbto 22 

23 lU9ama«dwefre|pij^offtberto^ 23 

24 24 

25— jm aBsdingaj_ 21 

Pago 63 


20 Is that jtil] your positron today? ? 

21 A. Y«. h 

22 Q- OrlHveyoucbmigedi*? : 

23 A, Till stilt itSiift a M filing hue i [ 

24 those statem^ [ 

25 -Q,—_ } 

Pagci' 65 I 


1 MD. 

3 Thodrnflfe [li37a.m. Wwistelflck 

3 onSteiieooitJ. 

4 EXAMJKATEON BY MR, S WEDLUND: 

5 Q. Doctorjvmmedlccxnrtrsonii^ i 

6 you hett that TwHsntcfiM Younre \ 

1 apposed to tha death penai^Tisfljfltccnw? 

S A Thenw^ practiced ( 

9 Unted Slates yes, 5 

10 Q, WdtjrauroppcKlfimgQefife^^djus^ ic 

11 how ifs praetbsA you appose the vftiy iisa oftht 

12 deifii penalty? 12 

13 Ar YouloiflwJdonXtfiidiytejktd^ la 

14 extracted idea csfftie death ptnaf^Ju^ 14 

15 fiioin partidpatirig in this and by^ wiiea I 15 

IS i^ahoutmanyofj3iecasesIihf:^ti^^ 16 

17 vifloufdbeheUcrofFIfw^cfidiK^^ 17 

le Q. So doniy then fer me please, dofltoti; la 

19 Ara^usayingtoycuopposeiion^yteitis is 

20 prw^icedoryoufeyeadee^^fnomloppoaidontote 20 

21 desfih g^ial^/?-. 21 

22 fC CJppofiifionis^mittgwod. Itiavea 22 

23 lot oiFeoEKaoK rf)outJrSwause IM tfist 16 iiaid 23 

24 to know \vhh cetlainty in al! oms tteit ]6 really a 24 

25 guii^/person on deaEli row, . 2 S 


1 mkHca^\SiJ). 

2 testifying in titat case? 

3 A VaihBvetotellnwwIwtgfiiflft Tlwaa 

4 Q. CHiio. 

5 A. I dmrt speciflraify recall, bet by 

e name, hut I'(] accept Tto 

7 Q. Abdj^TOeaaiksdi Aafeisuweirtiy 

a diiate I'ou flre^gainse the death panaH^^ in ^itatevcr 
9 foiiti itexlstiaiibis time 

10 Ansven I'm opposed to ti» cam^'lug 

11 {rA ofilto dsith penalty. 

12 would be the sonic 

13 no maiitei' how It woUd b^? 

14 Ajuweri Th^correcL Even if It 

15 vvcto dontJiJi fi coaiiplctdy palniest way fm vay 
i 6 unowniirtihlft wifli killing t pwian in my my] 

17 TliaJ was a demerit you twids in 

10 Riiroia, DnyoLircdisnibathflini^ 

19 A. I dont but I ^gtee with 


21 Q. You agree with it? 

22 A Yea 

23 Q. So your mlsgbfteas about 

24 penally ga beyond meioly huw itis tKrtbmrodyau have 

25 a moral objeefien to ft, as 


n {Pages 62 to 65} 
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1 Maiktfefe MD. : 

2 A. 

3 It i Ml [hlnk tfim as in 

4 the US. o(-probdb(y Jiqyiwhwft else m the wa^ 

5 f drot pspJly kricyw ab0ut ifs pracHce 
C eisfiwhaei I think it's a iiUslBka 

7 Q, Aitdytjo vira^B^; youfldvoribiiKisjn 

e flccept?ib[e ii^ection ptiotoi %hwman bek^i? 

6 Anri ffiiawerj ITitfs comeot 

0 JsthtfEstUlfruptody'? 

L A. Year, &juih Dalcoia is betfair than llie 
I mafoi by ofodher.ftffisdielioiiA hui It stlJ1 

i \m ilmvsf ariri they're ootrectalife and lh<y staid be 

I 

' Q Flutyou have Co thia day you have never 
ind a ietiiat injeoto protocol tliat you cnnaklcred 
aiooejMIe? 

Ah NotfbriifiJitiEinsH hof-v^isdr^aiy 
eiiihaBada, yes, but fer 

canted out fer kgalptowediT^ j 
Q. Whdhcryoui'otjctan^lQ'iho death 
penalty ^ nwral wimisfy to tlx mcchsmlcs of it, do 
your ojtois about The dtath penalty la su^ vi'^' ootor 

your Ol^cclSvIty yoor review of |)Fatocols? 

Fagfe 67 

tok >Icadv MD- ^ 

have biK the defmkiorpfsubc^ J 

IS one cant know \vta<MwWt?iTe. Soltiy 

rfimintfettaEcbiJs bias sa imict as'possibii^But J 
canft speak to sitonstto hjgs^ bwauseatiybody who 
cfiatoifi they c«n ctotjsn't tirrietstaisd wb^ (hat ia> 

Q, Sosorne bias entering 
cimJuston of a ptxDtocd or how iCg used? 

A. Yea, suboottsdoua bias certaMy could 
hethcto;. 

Q. Doctor, If I ittideistond ypur posftlon on 

tliis cm vvcG fioni }^tu^pilJvla4!Jtesito Its yam 


Deaaiiba^i,20i2 


PEig& 5Bl 


Mark Heath, MD. 

of !tin tEJinit ofasseegiqg of ptepann^tiw drugs, 


teiha) tojwEkm ptowixiSiig whete dmg or 
tocdhi^? /'V 

A. IwDUhto'tiBtihewpirisurigM / 
siandaidefoarc. CMcd stendard-ofca^Sioiifd 
apply jf one wants to have (he same neliebfll^ as a 
clinical piocedurc. 

0* LfiCmeaskitadifi^ient w^* Doyou 
believe ihatthcpcraoris whop^nthn^ 
ir^jectm sbtMid be held b the same simidht^fB 
persons who adncIniuDer anestihesb in the opemiir^ 
rooMj? 

A NotiieiieSsidly. But R)rtht kty pans 


4 i^tofltorfi^gllweEfciSsofthedn^ 

5 detect and htten/eue^apro^ 

$ thbktheyahouidt^ 

7 Q* Becftuseyousaktbsomeofyouraiisw^ 

6 that; &r»fflmple^th&inishtf aairildo^^ 

9 tho^toiniSkiMgl^wljEthedoesaitolu^ 

0 becatise fJicy briir® eJari^ to iheiole that: llift person 

1 pJay^ but intEferancB to the pfudieryow aiatel that 

2 diia |Ki«on ^oulcIh'clwvoqiifilfflcfitotstD be hired 

3 m ftclkijcal setflbg. Do you recaH snybg di^ 

A Idon'tfipecificalfyrecalls,bull 
5 aglet vvlth Itas you sfl^f it row, Do you mean hi (hie 
5 depwhion here or the affidavit? 

} Q. Yfifi, 

J A. Wilis thoatoCement 

? Q* Ax&yottaware of case autoftias which 

preoedtoe andis ncsC (told (olltose stondfti^ 

A ItekvDumeanbycMeaulhoritKS 
hig^dectsiai^ ■ 

Q. Correct 

-__ 

Page G9 

MirkHuiU^MD 

genftial teiewOiJc thatyoute (alkipg nboirt. E know 
iejgi^Btively soine states bave^tpliclfly craved out 
fftoacbvit^'eabeinedaMni^a.mficEmlpj^ And 
f beficvci aHtiomgfa [ can't think of arQriipKiap 
exflmpfes of cqtirfs where tto do not view it as a 
medical ptooedurp, biA also vmv that whether 

or nstsomethirig b aniedical procedure ficlsc$ both gs 
a legal point of vim and also as a fflcdl^ 
view, Mitl bi's is an imrtpyi of usbgmcdi^ 
pioixdwwtocaiiyoutm kied?y ortbelimitlonaf t 
acudbanwk, wHdi amedicai psooedure. 

Q. SoiothficjfljsmttetOLrtstosaid 
diatopCiuummedwa] stotkiis do not noed id apfjy In 
alcdwJ ijgectim 
those opioioia? 

A. I'miiei sure thatcourte say bai / 

^;^bul^l™dcaJs^ant^w^ Yon 

have to give me ^ speoifio cxrarpto ^ 

Q, ^Utihat- I 

A Ojpibtmi^icdicd sternly t 

ar^hart. They donlt app^ In medidnfc It's alw^a : 
bebw opiiimjin binsikdiift 

Q. But to ib& esitoni that ooiiiis havesairi 

IM a (c^tifiqet^cn is not a medical procure, i 
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1 Mtfk lkisd\ M.D. 

2 conyjJfite])* inaj^prlalc panicipau; in thct 

3 ptWBdmi^ashiibCKqcvidciioedinitiff^ 

A camm^ni Eh« country. 

5 Q, >kjw:lnBazAtlwap^CbLi^^ 

6 ihaiajjnoufsiiCMi Joqaim^ the hiit^ of apeison witfi 
If otifryear pnofesfotia) expwieiwiS:, and lei^ taElcabout 

S an jENfr fiinoe (fiaft what &uih Oalsota Ins ufic4, so an 

5 HiVfT^^iShcmp^ptofesfo^^ Uni 

0 pfsrviffloaw^ad^^ DbyBuferiDivwhaESauilT 

1 IJakoiais protocol pravidca? 

2 A. IntKmsofprolfertioiifiJ ejq^ 

3 years. 

1 0* ^ Souife I!kkcta!$ 

i fflptawnce tlnsa (hcBei^, than tJw pmvwioii appmved 

6 h Bra? 

^ A, Correct 

f Q, Nmv, doctor, I would like »fiaws 

^ soniahli^goQSifrrHCOPdhwft Cbuld yowjuaf eacplaln 
I mslhtsiaitnclparto^arfy b T^s 

soanwre h given 5 <tose of pcntol^biEaJ, 

j3i© body going to go flmwigEi, assumhogthat 
iff all auccessMy detlvi&i«d whafs gploglo 
happ^ totlte body? 

-Aw.. ,Thadru^ Bdjf.^-ifacvcj^iM 

MsukHefliiii^HU 

virt aoTj it has to itis cmiied bj-iic dioMon 

ftctfeichfloit Heart actually has to aldes^ the Hgbt 
jsd&EindllwIe&sidew The reside ofllw tort 
^ptwpfet^food tosh the brigs. Tliedltigwill 
fws l» piaupod toroi^i li» end 

^ sidoof^ iKeit And dteti the te^side oflhe 
wiif piarnpilBblcoti W\q]\ now to the dni^ in ft 

the thhig; we^ inierestod in Is It 

|chlgc0rr«dtofliebinia SoirwDffiowinflw 


fevgf out of flw blood vessels flcaioss (he wail of ihe 
|l<X)d vessels into the tissue oft^ It will 

hind CffStifik to mdecute on tito EiB%e of 
i^euraos Til lite bueitv and as a result ofiJiattiioso 
|eufaiBWiUst<^ firing Ihihe 

|osastiiat are bsTufi talked about hens, it all goes m 
|(id drculaias as planned, that wifJ shot down 
dectried activity or all <leDedftble 
Electrical activity fnihetaiii 

Q. I^TTCjumpihh(OTrea]<|i!^ 
poitU doefi the uiTnatc Inse consclciisnt^? 

dnig is passiiig fiioin fi« blood vesseb bto the tissue 


Pagft 50 } 

1 M»ifiTW\M.D. ■ 

2 DfEfiebralnasitbbuktot!»]TeurQ(i«kbc|^to 

3 dspiwsthe toioiurigofltoacciteandifcpres^t^ ^ 

4 efecirtcal ecifviy ofEhe brain wiri tlie fuitcaJonine 

5 ofaKbriin, Soth&tistiiopoimvvljeretiieb^ ^ 

1 (BiJniptloabfitoJties severe eixii^iha^ 

e noUiwifiMed j 

9 Q, Cliiceibeb)^kK»sconsdou^ess ^ 

Q fnmatona IdilgBr&i^Dflscons^ 

1 A, Wdtfliatfeiwttmimtt, Thfip£a(»^ ^ 

£ wto been rendered unconsd | 

3 arwathetic drug, Iftiicy^enmdo^ anesthetic I 

5 toff adcepkfipcfsjncanbqde^ngaia^c^^ i 

S pwsonE^nbewTxisedintheisrcteandto j 

? CKperiencepain, | 

? Q. Bitithsl'stoCftm1hecuv::;jnisiar^ ] 

) iSLLigfiEy whOT ynu^« had a tStrated dose, fin taiking i. 

) about a 3 ^iran dose of pcnioberbitaJ here. No one fs \ 

goingtoWBfa^rfiointNtawtfKa^ \\ 

I K RtihL ito|dilwcwE3pet»I^ ,^ij 

you a^d EiK at wto poJrit m tos ptcaas to 

consem^fm Djdpgttopnocessthelrtoof 
— iptin a ^ 

^ Page G1 i. 

tokHaafh^idJ). : 

srmcofdecpiinomsLtoiisnefiSwh!^ [ 

mfltouwble, Tli*o/Vc hsiliaUy in a ststii of ^ 

iincimscJouaflBsswtotto^ \ 

the drti^ conccmi'Hb'bn oftiw hrtitn toie iticreases [ 

iIiEnr Icvd crfiiiEmdousfiess will getdeeper m\ r 

dcepsr mt by to 1 mean wrH bec<Nnc uicre^ 

dftlct^tomecattittomipo&sjblc tom)U^ ■ 

Q. 5&(;cfmitt(ybythcttoto i 

resitooryanisttato place ; 

ainestoiGStslcofar.Bmglca]plBrirofan;)$jhe^ = 

and no longer of being In pain or beir^ I 

ecKHdoufly nf being In pohil? ^ 

A, I d(in'twartt to quibble liborf the ^ 

toaijc ym said at the point i-fgp^ 
rarest docm^ " wfiar w sec wto pentobe^^ 
ctifflige in wspiiaifcwi, Arid (to you tftwi'r know what 
tiwJaat breath b mfil some period of time aJier it 
iii tflk^sftviSotf you wnuL'tot^ 
sonietiib^:where say^tiOsecom^to . 

brftflrh mg; and wfll cal I tensspiretaiy^otTWi; 

(hoi til fib to in Ihifl poti wxt. Right at 
ti>e tune vvtmrif ihey're laildng hata'i^ breaths or 
yftWfting or snoriiig, w& dorf* knmv tiiotfg re^lmUiiy 
artesr utrtt! ator ihs ftcL When am h (hat [ 
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Page B6 


frfetfcl-fcatii, HD. 
fbr vety m abl$ to i2q 
afcilriiateii^g cbt^ and detect assesamg lev^ of 
ficdstSon and unoonsdau&miffl. And If dteyVs pfoporfy 
poisSiOTKd, thcyli bo abtelo know irUA^ arc doms 
mxii^ 

Q. Haw about an EMI7 

A, Again, wehad:^yrrsinfGt[i^ 
aiicnot.^pccuil! 2 cdaMf expertenced h asscsisbiig 
jiC levels cf scdBtkm tom anestlidwdtf^ but it an 

11 tolh^sqiBcjiimc^coE^ 

12 socnctimes trt tdted ia & sUi^lwn wli^ a 

|l3. penion ftfl!? laken m uverdose of drugs o\' aloohol. 

1 4 Qt We] I (he *- in tetfInjection 

15 SfSEiits, 3 ^ di? necessity of expertea measwrlRg 

1S Miestftelic depth voiy importerti whin tMi|y ustitg 
L7 flane4iJgpeulobai^!pi^^ 

18 A You don't to d aiicsthedc 
id dapth, but l^r\gii}teio£sstistha level of 

20 imoxjcfltfar^ e]>s level of BedalifMi; the level of 

21 mpalrjnentof thfi nervom system fiincrionmg^ yes, 

2Z Ws iTHpottftrt 

2^ Qp Wliy IS diac important if inmate has 

2A ^jKdbteedih;^ within do secandxtWl^Qh 

Zh _Ir 


Page 97 

1 MaitH^i,MpD* 

2 widimeasttr^aiieatheticdet^ 

3 Ah ^^^&ictth^ii&viiab3p|)cd:b(nsa^ 

^ wteifniiO seconds then ri^ theieivuuJd imUse 
5 (tneed dw ca^ of the 

e p^olOQCilitsing^baf^t^^ 

7 Q- But if havoilstoppcd ht^thir^ *- 
a A YoLihawtowKterstanditeEh^ 

^ hteathu^canbE^mkscdbyap^t^ 

10 mei^qierienoed Soih^fsaorneliniesapii^bJefnevenm 
111 vetedpaiy enthamai^ with ine«j»riaioed 

12 

VS euChsiampnxedmcL 

Q. Iflhe pmcoduie MSj what do you do? 

Ifi A If^jfmc^^hln^^Tptocf^ot 

16 ikife^modwrwofdi^Tpiea^ 

17 IhepnsoryerkncitdefulftheptocoduT^ 

1& m(2, fiar one vosss ratind of paitejbtrfjitel to btj given, 

19 Q. ?tyit You joKEgiwinrabdn^ until Jt 

20 teke^ ODnecf2 

21 A. T^LuntaittataaSp Thfi^lmvcfict^^^ 

22 round ofekugand fiiott^iiotliiEigspedfte^ 

23 fbraffecihfit. Arto [thtokjtwoidd>ev'eryboi(y v™ 

24 »SPM if the fest rotujd (taiil worked tei } wou^ 

25 have io be voiy oonoeniad that the;* was sometlitng 


1 

2 

3 

4 

5 

6 
7 
St 
9 

10 

11 

12 

13 

14 
13 
[IS 
17 

jie 

19 

20 
21 
22 

23 

24 

25 
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Warkftoh.Ha 

wioqg wijfli di? Jn^s itself or the ainkiistration of 
ihe diug^miethingwu not goii^ d^lf as we 
discussed if5 granisdldrVtJcBdlocornatoiK^st^ 
with no Ixealhi ng,. did not toad Ui dc^, thc^ 

^tynethtog ^ wtopg to 6ie process somowli^ 

Q, So if the first round ^fidnltake (t 


inadequate dose 
^ A ItcouIdlRi*- 

Q, hist answer th^qiietH^on 1 asksd, Tliat 
ini^be one tensnn that tl4dnj|g didn'twoikbecaufie 
lifSlmitecl- 

A. GucuktkH^yes, 

Q, Ajid another iiea^mralght be 
din^g wasn't ^ufHdendy potent? 

Ap Oogeefp 
Q. Ai^othta^teaisati? 

A TheUibing leaked soniewhere, so idf not 
an the tiasue, if^ mte 0oor. 

Q, Biltpeople are goingto m if there's a 
puddleof msdlcasiCHi on fhe floor, d^ 

A Idonttoiow* Th^ .might nijss it, I 
doqt know ififs lealdiig^t^ light at the hub and 


Pago 89 

1 hferkhfcfllhMItl 

2 then yon might not see ll 

3 Q. Soihose are the thee po^bilitlosfbt* 

4 why dieimii&te might not topins as qifickly as yon 
3 wtiddtJKpeci, ItflRddbebtt^ 

6 toereba3iihiX>tefiidm£crhifiM^ 

7 A WeVetolidngalwnitoir^^li^ wrong. 

8 They dtM Lycot tile dOEe^tliey decided to 13^ 

9 ofil home arid have fi^widUc. Ordiepowiferdiat 

IQ was, (hey ihoigittthey were n!i3^ 

'll aotutjoo fliey tlioiight: tliey bed was penDoberbiial ooidd 
12 be suhstitutfid by someone who ivmited iGtefco h hornfi 

113 amHifivtiWiwhh [l, Ibereareavflj'ffllyofwaya 

114 (hat fix wliatoiie Is actually dotn^ 

15 Q. But in icnwofthe adequacy of Bw 

16 protocol* doctor* Ihatfs what wc^petiiil^g about 

17 herct the protection af&i d«d by liibtof all Ebe 

18 pirbsuipfionWpoopteEUieepir^toito 

19 arilthe^CHliilc^dntgtliQt^scadted fiiii'tolhc 
;2t> ptoioool, mrtely S grams, tliwe protections would 

21 provWeitttMrttoasswarKiefi^ 

22 becx«xite(]i^ahumaneandpajnlesspioccss*sv^ 

|23 youagpee? 

'24 A Pwtty Nfflwiqtieatte^ 

2 3 iiontpoiinds, btic I ceitoinly If the proCoool Is 


. U J .A I .A. 
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M Q> Let ine ask you thfe, do you ^ree wli-^ 

' 2 ttefofnot? 

'3 A. Ivroufdneedtosee^ecoREBxtjii 
) 4 whtct) it was said* The definttfort pf deatfi Is - 
I S d)ereapenTanyoperatfnsd^rtHc)flsofd6ath,anclso | 

6 fcr It “I agree that it would -if three grams of i 

7 Thiopental vraiaefMlVBlydellveracf Into the I ; 

8 drculatfon it mjiilcl kBI the person. Woiild tliey be ( e 

3 dead (r 60 seconds, I, in just a general pfoposttfon, g 
10 disagree wkh that, but I need to see the owiisrt of ic 
^ hoiv the language was phrased. i j 

13 Q. Okay. ^ 

13 'Tile if^ididnifcGfo^nytltfngi to Bested i3 

14 tovih&y.i«jddirt 1 tofaj*ainty 4 ia: 4 ^^ 14 

I IS d®e.ofThi6pfeflrafF to(eriris-0fiWlien.t^ 15 

16 I*l!hl)#SO:-sea3ndsfe'0fl:Bie.eariys[de^fef the 15 

17 ’tnajorfty'ofhuman'beings. 17 

18 Q, Well, youVe seen Dr, Derahwfe's ig 

Iff reports [iaveii*t you? .« 

20 A,- Yes. IjO 

21 Q. And Or. Der^wlb says Hiat there's a 21 

? 

1 so®d possfi^lty that an Individusl who is given 1 

2 three grams of Thiopental could be - could ba-dead 2 

3 witMn SO secBfids? ‘ ^ 

4 MS, Gl 3 ?AGHTy; And again, i am going to 4 

5 object to you asking him tjuesBons about— 5 

6 THEWtTNESSi 1 dont recall him 6 i 

7 apedffcalfysayfngthatfnfitsrsporivbutr 7 i 

8 think that's similar to what Fra saying, In S 

ff ®niepeopJea;ifcoQuJd.sbDp,toe(Rh 9 ( 

0 l®sk;a(ly.^.Soon,«£jt:s.perfuBffiid.w(to.^ 10 b 

1 .i®*JS£Se^of,,the.heorti,...whidi;dB^ H (• 

t tate'Gil^rnJecjtlori^ alt tbat .kftid; of stuff, 12 

1 coald-be-eo seconds,, 13 y 

I But I also think to 3 t In many “find I 14 p 

' had said it batons getting evidence, before 15 

■ actually seeing EKG records and stuff like 16 

that, I could have gone along with that 17 cc 

statement, but now I've seen evidence that le dt 

doesn't — would not normally be available or 19 wl 

isn't av^hle to other people that leads me 20 sd 

to disagres with a sweeping statement that it 21 it's 
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1 • would certainly crause death In 60 seconds in 

2 everybody, 

3 BYMS.MULLAaY; 

f Q. Db you fttiiiklt would take a little | 
! longer perhaps fit some people? I 

' A. I'm sure Biat it does take longer ifi - I 
many-Inmost people. | 

Q, All right. Mow, you don't meniJofi Ih | 

your report atalj tHrallon ofany ofthe drugs? | 
A. Ifftlnkthafs right, yes. | 

Q, tH) you think tftretion Is at all j 

relevant in letfial Infection since the goal is to I 
exeaitethsindMcluaJ? j 

A. Coifld you define what you mean by f 
tltralion? I 

Q- Qhsngtng or selecting an amount of a | 
drug given based on an individual's seXf height; I 
weight, 906, dilnss like that? 

A. It's slightly complicated. If you want 
to get every prisoner the Identical safety margin 
then you would need to factor In those types of 


1 things that you mentfoneiJ. If you don't care about' 

2 doing tfiat, It fs, in my opinion, reasonable to give 

3 a dbse tlwt if iPs effectively dellvefed wlH ensure 

4 a swpicat pht cf anesthesia in everybody, 

5 By not titrating what happenes is If 

S something occura, if not all of the tfose goes in, 

’’ thsn you put son® groups at mors risk than others, 

! Q. Now, do you believe that the Injection 
I of the potassium chloride stops the heart and kills 
i an Inmate in a lethal injection dtuatbn; Is that 
correct? ^ 

A. In the great majority of executions 
that Is what actually stops the heart, tE*s the 
potassium. 

Q. And vrfiy do you believe that? 

A* From reviewing EKG records and In 
conjunction with whress cfesciiptfons and bgs hard 
d^, the best data that we have from executions, 
whldT again, Is not collecfied In my opinion In a good | 
sdendflc fashion, but lt!s the best we and | 

It's pretty good, I 


EVANS REPORITNG SERVICE 
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TABLE 

THE COUlin All right. Mr. Sweene^', you may h*. 
gin yoffi-direct oxiunlitetitm. 


FIfeST DULY SWOim, TESTIFIED AS FOL- 


J43WS: 


DIRECT EXAMINATIOK 
BYMR, SWEENHV: 

Q. Good aftemooft, Doctor. Please state your name. 
A. Marie Heath. 

Q. What do you do % a livbg? 

A, rm Bti anaslhesiplogisl, 

Q. Ajid where at? 

A, In New York Oily, at Colanbia Unlvasiiy. 

Q. Tell the Court, if you would, your — you 
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Q- That kmd of Crsmpapency^ do you se& in 
other stalBS, at least some tran^arency v^h&vt you 
can mview fhe process to faiow wliothei' thfl 
tioD was, you knew, what - medically fit leftst make 
some jadgmatt as to 'twfeetW it was humane or not? 


flrfan will see that and will fis it Thtrfs why vcter* 
inartos doct^t use pancurojilum, That's Why, irt 
Ohio, atttraal shehers aren't allowed to use parfya- 
Dig drugs. Itfe besfljise they don’t want to mask list 
prohlejn- 


Au WclJ, are statos where £ believe there is a. 
conaeieatiatis physician anesthetic depth 

througfeonE. Tltk doesn^t ptovt that they^re not i&- 
libemtely jHiabading, but I am willing - you know, 
I fr.IIy accept that a ommentious pbysicisn is go¬ 
ing to bo doing thfifi job ptid ensuring ttet the laris* 
oner h; 

Is it ^ total guartoltoo? No. Thors are no 
m li& on but I think it certaialy meata 

any reasonable staniferd, 

Q. The tesue of hanspareiuy, though. And what fire 
the things yoii, as a ^ystoimv would need to toiow 
or want to kim sa to ymi can make a judgenmt 
as to “ reMile judginsijt within Ibcj scope o^ you 
know, iioasonahlB huinan ^deavor to whether or 
not an executiuu is being carried out in a way that's 
hiimane, a person is not sullfering pain 

A. YcuVe talking ahout a iiypolhcdcjil. If I were to 
review an executijon record and there was an EKQ 
iTaoing showing that the heart rate hadn't gone up 
mid bJcKjd pressure is showing diat it had cot gone 
up — it probably would have gone way down, if toe 
thiopental got in -- and a p&raoa who midfirstood 
how to ass^ anesthetic de^di had been chservidg 
did ptocediure, tocu I would be cotoformble ^at - 
even tlicq^ die pnsouer was pamly^^ I would be 
pretty wmforteble to they bad had a humane rote-* 
cution. I tan took sit an auesttieaia reemd and oould 
be pret^f comfortable that foe patient was properly 
asleept, or see to they wemnt asleep. 

Et's much more difficult with paawwcni^ Xf you 
T^ly WBUt ti:anspaa;cncy, you jliould do It like five 
veteiTiiaiians do it, whwe they dou't use a pamlyi:- 
Ing drug. If the dog or the oaf is io pain or sufe- 
iug, it will struggle or bark or move in some 
and the owner of Ihe pet will see fiietp The veteriih 


Q. Ifs your imdcrstandbs that to restrictioii ca 
vetwmsrians, is tb&t a amtntoiy tine, or do you imo^ 

A,T know toiSlttsI sheitet'i in'OMtJ- aiie only allowed 
to m.peateherbSaly wttioh^ js'^ you wtok of 
peitfobarWfal ^ko Peutotha^ t^ifcept of 

wearifig .o[ff tuiekly^ it l^st^ for a w long 
. ciiiiey'^wbicb mflto You, wmt.th^-attimal to 
be’(J^''"So il> makes ^cios.e tause samje^j)(fogdobg^ 

doaft use ftiiy- 

Thins "that, 

itrinoilo. 


Q, CouM-teuse Qf.cneidpug^.au&h ^ i 4 thp eu- 
iivoLviag to> in 

youjF, opinfoui* be-effectively usaA in an- eoceouiioit 
setting? 


A WbtfEWrkfi.fhl? all oflw vortebrgt^ anitoSj., al! 
olhor uyiwBwlai ifl gedng to, h msi^siye overdoses, 
is gofog to work in bum.'BJi hei]di|3 also. 



Qf Do you^Kavc aity seaoso as a mtdicftl piofossiopal 
as te kjw-to?ng .ait ^exeepfioo weuid teke using 
mastfive of sodruin Itiopwilal? 


A. WM^'w@]ddv be tisfog : oi«isive ^ 




A. The ledSon one would die in that ebntet is go- I 

ktg-to be because at not breathing. Thfr drug ' 

tab^.^ aTf^ ;;the rBq^h'4toiy-.dEtwej And hi' a hoaWi)' 
pjisosPiT think to would take, probably around ten 
mmutos, RIs veo^ Wlfiblc: Ydi Will 'bbve? Severn 
btfiin infmy 'Wi biadii’ drato. after: around ffnur 
mhiutes. And* so, A pftfecin coi^ bo'^^joivaftfered 
brain dead befoi'e foefc'heart acuit^y stope wuriciilg 
becaSse flieir WSfin liawifi'the fleustons in 
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ibddr tjiaia wuld hm 4Utd irreparably, md 
brain And dmfe legal d&fiflv also. H wHMake 

kitfsefs pft^aWy, for to heart to stop lievitig elec- 

Q, Cbri3io|jhcr ■‘Newtasn's exeeirtten*. it appwBcl, 
taofc"Wha^ accsidii^ to tliac, charts ^uymy, based 
on to tiftij&Kfte?Do you see thsUf I tbkkicfs to tost 
ooJIiDim. 

Ai 14 miniitoE. 


Q; ■iD'jyoiir opbiGnj would to of ono iiigi 
massive; dosD. of .sodiuim thiop^al or ^ome Other 
barfjLtuiatoj, take tnors or less toe tfeqn that? 


A; -If you -* you 
j D£.peafobarbitftI> 

/ jn^l:iikeLibood'^ g<whg: to be legrity 

/ ,j^dia time 


THE COURTS Well, you keep changing. He keeps 
talking ibont scditmi fliiopental, and you Icwp say- 
lr\g - £ guess *- excuse me -- what Fra reading ton 
you is fcai you would suggest goii^ to to other 
drug? 

THE WITTES: fiu unconifotable suggesting 
things, as t physician, pronctEvely desJgniug A pro¬ 
tocol, because proffessioisal ethics - 

H-IB COmT: What do youthmi; you're doing hero? 

THE WITNESS: Wet), I'm hymg to - Ehat^s a very 
good tjuostionj and ffs diffieidh I am trying to* you 
know, sny what I think (he main pjrobtcms ai’O, but 
in tenns of givmg specific recipes, I will -- fet terms 
of to differeijoe between pentob'arbiml fcnd tUi- 
openlai that you*r& asking about 

THE COURT: Hiats light 


affects bow to tiaiing would imfold* 
iyYMR.SWEHNB¥: 

Q; With to ddSftj tlniasalve dose,^ of is^lchover thug, 
sodlm^fMopotital, pentobarbiitali whfchever one is 
nsfldf if'tot. is «sed fe ptoe of a pw- 

tQcoi teyoutopiiiiofii did LV.-a<k^s issues mi In- 
filtratioBissueSi ate ihoseproblcmi'any longca? 

Avi Jf all you're using Ja an ancsflietio^oiily tech- 
mqvi^ whiiC^is what v^dnarlans use 


Q.rtigbt/' 


A/ - is 

excee^ty remolat A^id, jou^e usiBg^a drti| ^at 
all it dfloa la make you get sleepy aad.tou-toie 
you- go tty sleep and than make you itop .fcL'eftfliJng 
and lilsikA you did. Tbe worst that could, happen Js 
you don't get enoiigh in tight away^. which is whm 
hAppettorf^o ’Sfri Clarfc, ciSf find you^ give 

give moie tanffi fce pi3fs.Gn- doe? 
sW^atid unlal.tb^ do die^ realjy the wor^ 
fling tot can happen. 



Without - 7 * if you .teuioYe the drugs tot can cause 
exemciatbg pain* there^s no way of having exci-uci- 
atiog pain* or ftuy pain. You still have lo wony 
about gefttng to IV. io. You know, what happenad 
to Ml'* dark sliouid never have happwaAd, tfiat his 
Kcck was behig needfedt aspecifiUy whtjai ho was 
altting 19 . You have to worry about those thing? 
also, but in terms of the togs te you If ,you 

just iisa'a msssive ovcidiiSe of an- auestiietio*' it will 
stop- to bteatfaing, And fr^ will'Cause dea^ mi it 
will not bo. able td c^se pain, bSotoe all anB^et- 
iflsdolinifikoy^agDtnsl^p, ■ 


.Q; TTio p^ftcarrtoiiimr 
feneSon at.aK:m aooexeputljM 


THE 'IVITNESS: - lltiopental is given in large 
volumes, and so it takoa a long time. It eau tako 
longer 10 get it in. One .can give a oompaiabl©^^ a 
feger do?e of peaiTohattlmi mora quitMy. So ftnt 


A; No medied ftnctirtn whatsoever. ^_ 

Q. Bade fei the protocol 1 want to wr^ tot up. 
Does (he Ohio protocoi address the' contingency for 
wh^ to do in to &veut paripheml IV. acceijs is un- 
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Q. But ym mentioned toxicology, E>octor. In feet, 
dkta't you say in yotur deposition tliat the toxfoolo- 
gicel reports Chat you have exammsd indicOes ^at 
ill most cinitunsteoces an adequate dosage of du- 
qrontai was adreinistiered? DM you not that? 

A. In ober states, yes, iu the states 'where Pm able 
to loolf. So, again,, many states, you cant use the 
numbers. But in the where I can use the num¬ 
bers, moat of the dine they eure. 



fjjfe.0hiow^fr'to 
i0tM>iB[iecttidt] or to 
" I'en- 
.a]rg,paija- 



tnMitliinleSiis'is a.9i 
Q, r80.tittme,D«efor- 


I'pjpsedure; 


Q. And didn't you sty in your deposition, in feet, 
feat you spdte to a taboiatory tettiutidau or a tnboi'- 
atoiy director in Korfe CaroTiua, and he indicated to 
you Bret fee samples, the (nxlcologioal m^orts from 
tboae samples taken, tbs sampKs on wMoh those re- 
pcits were based, were improperly drawn mid 
couldn't be used to do sdentitic conclusions? 

A. That's not CKactly what he said, That's wlyf I 
donh use numbeiB from Moxth Carolina to draw ro¬ 
bust condusioLS. 


THE COURT: They cant afford you, 

THB WfTNESS: Dr, Decsbwife diatges more. So - 

MR. WILLH: Thank you. Your Honor, 1 have no 
more questions, 

THE COURT: Thank you. Adually, it doesn't mat¬ 
ter. IPs all feagjbie, 1 dfetk. 

MR, SWEENEY: One question? 


Q, And you are aware, Doctor, feat fefe court, in 
previously granting a pielhnioaty iujunotion, 
feoiight that, fee Norfe Carnliaa posafeie evidence 
of imprupar tldopEfnlal was n signiffcaat piece of in- 
femretioa, wfeioh it was at fee fejia? Are you aware 
ofthat? 


A. rve becEi toM by attorneys that that was one of 
the issues you had raised. And 1 feinlc I saw it to a 
motion to demise or some sucib jnotion feet you 
wiBfcj and tliatis exactly why I did my v«ty bejrt, 
both befere and after the publication, to tiy to ex¬ 
press the oonceni that I have about those numbers, 

Q.-.'Isi!!t'it truB,'Boctoiiv-feat yauVe opposed .to-fee 
death penahy-^r'i^afs'toie,. Isslt it? 


L_;: 




And isn’t it ^.'rue that, t^ccanse you^rs ppp^sod to 
tho penaJly, you don't reaiJy need nny mb- 
siantial cvideauMs tiiaf iiunsites sofifei'ed severe pain 
in oidfiT to testify or render an wpert ofpintoa fiiat 
tfcwe's a risk that would? 


'fHB COtfllT; Yeah- You said odb* 

MR. fiWEENEY: 1 thbfcit will bs one. 

JtEDIREC'r EXAMINATION 
BY MR. SWEBNBY: 

Q, You wore about to defwribe three factor* you use 
ftsSfeaa aabatantlal .risk, B?fc>lain to the jui 4 & your 
thre&fectojis and how yon appfy it* 

THE COURT: Yeah. That's now been testified lo. 

m. SWEfiNBY; I don't think it lias- 

THE COURT: He, it has not, No- I said it has not 
been te^ti^ed Co, but it was up on cross. 

BY MEl SWEENEY: 

Q. Could you go atod and explain the three fiwtors? 

THE COURT: The asteroid hitting the foot, appar¬ 
ently, sofiieihing goSig on there. 1 haven't qiuite 
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“ Mark J.S. Heath., M.D. - 
MARK J. s. HEATH, M.D., 
Expert Witness herein, having affirmed 
before Cynthia Zoller, R.P.R., a Notary 
Pioblic within and for the State of New York, 
was examined and testified as follows; 

THE REPORTER: Please 

state your natne for the record. 

THE WITNESS: Mark J.S. 

Heath, M.D. 

THE REPORTER: Please 

state your address for the record. 

THE WITNESS: The office 

address is 630 West 168th Street, 
Department of Anesthesiology, 

Columbia University, New York, 

New York 10Q32. 

MS. COLLINS: For the 

record, my name is Pamela Collins. 

I'm an Assistant Attorney General 
for the State of Montana, 
representing the defendants. 

MR. WATERMAN: My name is 

Ron Waterman, I'm the attorney in 
Helena, Montana representing the 
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- Mark J,s. Heath, M.D. - 
that typically happens, and mayhe this 
paragraph comes from an introductory 
chapter, Z'm not sure. 

Q Okay. If you'll take a look at 

the last sentence of that paragraph at the 
top of the Exhibit 1, it states that, 
"Lastly, the author believes in the 
importance of disclosing that, as a result 
of his involvement in the legal challenges 
to lethal injection, he has developed a 
strong opposition to the imposition of the 
death penalty as it is presently 
administered in the United States." 

/ 

Did I read that sentence 

accurately? 

A I think so, yes. 

Q Is that a true statement in terms 

of you, as far as you are concerned? 

It's a lot more, complicated than 
that, but then it can then be distilled into 
one sentence and it also reflects my views, 
this looks like it was written in 2007, so 
those were ray views eight years ago, 
approximately. 
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Mark C.S. Heath., M.D. 


patients it might be reduced, as low as 10 0 
milligrams and for some patients it might go 
up to 400 milligrams, in sometimes more 
large and more resistant patients, 400 or 
more . 

Q And Dr. Heath, for the thiopental 

how long did it take for, how long was the 
time of the onset of action for thiopental 
when you used it in your work as an 
anesthesiologist? 

A To break it down, the amount of \ 

time that elapses between the injection and 
the first evidence that it's taking effect 
in the brain is quite variable. It depends 
on the speed, or the rate of the patient ' s 
circulation, among other things so an 
average patient might be in the realm of 20 
seconds, 20 to 30 seconds; a patient with a 
slower circulation because of heart failure 
or some other problem could be well over a 
and again that's the time it takes 
for the drug to reach the brain and 
obviously, it's not exerting any effects on 
the brain until it reaches the brain so 
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- Mark J.S. Heath., M.D, - 
that is helow the dose needed to exert the 
desired effect, in this instance would be 
unconsciousness, then the rate at which one 
■moves towards unconsciousness will be lower 
and one will never achieve it. 

If one gives a dose higher than, 
as with most drugs, the more one gives, the 
more rapidly one sees the effects. 

Q And you say this is true of all 

barbiturates or all drugs in general or, 
or - “ 

A Well, maybe not of all drugs, 

because some drugs you don't see the effects 
for days or longer so the speed with which 
you give it, whether you give it one minute 
or five minutes or the dose which you give 
it will still leave it, will still make it 
that it only starts to work in several days ■ 
and perhaps, one wouldn’t notice a 
difference, but I think, let's confine this 
to what we are talking about, thiopental, 
which is trying to induce unconsciousness. 

I think it's fair to say I can't think of an 
exception right now, that all drugs that are 
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- Mark J.S. Heath, M.D. - \ 

used to produce sedation and unconsciousness\ 
will exert their effects at a more rapid 


rate if you give more and to clarify again, / 


/ 


giving more will not have a substantial or 
any material effect on how long it takes for 
the drug to travel from the point of 
injection to the brain. 

What I'm talking about is the 
onset and that transition from being fully 
conscious to being fully unconscious. 

Q Dr, Heath, if you'll take a look 

at State’s Exhibit 2. 

A Yes. 

^ This is a five-page document dated 

April 30th, 2013, which begins with the 

words, "X, Dr, Mark Heath, hereby declare as 
follows:" Do you recognize this document? 

A Yes. 

Q And is that your signature on the 

last page of the Exhibit 2 ? 

A Yes, it is, 

Q Dr. Heath, looking at Paragraph 10 

in Exhibit 2, in the second sentence you 
state; "Pentobarbital has a slower onset 
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- Mark J.S. Heath., M.D. - 
Q You state in that state -- in that 

sentence in your declaration that I just 
read, "in many instances, prisoners display 
a more prolonged period of movement after 
the drug starts to take effect" and you are 
referring to pentoharhital versus 
thiopental. How many instances are vou 

\ 

referring to there? \ 

A I need to he approximate and say 


several tens; 10, 20, 30, I don't know. 

It's the typical description from a 
pentobarbital execution that the prisoner / 
breathed for a longer period of time, may 


/ 


have uttered some words t^is-t may or may not 
have been coherent, may have moved their 
body in a variety of ways and those things 


are extremely uncommon in thiopental 
executions and I should just give one 
exception; there are some states that give 
the thiopental very, very slowly over a 
period of many minutes and in those cases as 
one would expect, that onset transition is a 
lot slower, but that's not because the drug 
is, because of the aspect of the drug, it's 
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- Mairk J.s. Heath, M.D* - 
to and another one was not and I don't 
recall which one I looked at, to be honest. 

Q Could you tell me what the time of 

\ 

onset of action would be when 3 grams of \ 
thiopental is properly administered \ 

intravenously? \ 

A At what rate? \ 

Q Could you give me a range 

^spsndmg on the rate? 

A At a very slow rate it would take 

hours. At its fastest possible 
administration, it would take some tens of 
seconds to transition from full 


cons 


ciousness to full and deep 


’LirLCoiiscio’LLsness . 


And I'm sorry, what -- I'm getting 


mix up with tens or tenths 


Tens, I'm sorry, there are no 


tenths in this discus 


Sion, 


Q So it's tens? 

A Tens, yes. 

Q So tens of seconds? 

A Yes. And I just have to be clear, 

r've not had the opportunity to be 
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Mairk J . S . Heath, M.D. 


time, but does not die because the drug 
hasn't been fully, hasn't been delivered 
into the circulation, just into the tissue, 
and emerges with brain damage, which would 
be an inhumane and disastrous outcome. 

That is less likely to happen if 
thiopental or another ultrashort acting drug 
is used, because in that circumstance, the 
prisoner will not attain a high enough level 
in their blood to render them unconscious 
and make them stop breathing and sustain 
brain damage so again the concern centers on 
the executions which inevitably occur where 
the drug or drugs are not delivered into the 
venous system and into the circulation, but 
instead, are infiltrated into the tissues 
surrounding the IV catheter. 

Q But Doctor, assuming proper 

administrations of the drugs, what would be 

\ 

your response? ^ 

A If proper administration of the 

drug occurs, whether It is thiopental or 
pentobarbital, if proper administration 
occurs in the intended multi-gram dose into 
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Mark iJ.S. Heath, M.D, 


the clrculatioii and carried to the brain, 
then there's no difference between the 
drugs, because they will both, produce deep 
unconsciousness that will outlast the 
duration of the execution. 

The problem centers around the / 
inevitable occurrence of improper or failed 
administration. 

Q Doctor, what is the dividing line 

between the classification of ultrafast 
^^tbiturates and fast barbiturates; is it a 
time dividing line or where do we draw the 
line between those two or where do medical 
people draw the line between those two? 

A Well, the line Is really a 

molecular line. The molecules that have 
been modified to have this property of very 
rapidly crossing membranes is a discreet 
group from the rest of the barbiturates, 
because they don't have that modification or 
those modifications. Those modifications 
have created a class unto itself, this ultra 
class, which is not surpassed or exceeded in 
that property of rapidly crossing a membrane 
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caiaiBd ffiit iilitcecx^iianoe tho jprOtocsoisf aid described as 

beuig “digtne t)f iSbe bogfeetia a Mt J{fe» A, Mtanesota 

Pftiiite ^ 1 ^ 0 . As indicated- ty Carson a reporter ■ftjrtfee Araor^fed 

Pt^, ‘%twas:i[U8ta*mati5er ... thencsS t!£ljjg‘veiled 

gas^, it ’W8& aiinoat a saoriafe eaad Ids chest hea^^d a coupte of timSKi;" 

8( A soaoilar account was also ^ven % Bili Hfida/v IfSapfri. 

Joaf^l who was another {^ewllhites^ th thfe Page ^ecaMon. hi aa axtide 
Writtfenibr the J^opia! c^Jmhtalf Mr, Harlan, sssted 'f^age never moved. Not 

f 

Ms head, not his ^aias> not iiis feet * Acconihig to Harlstof fcauhte Page “gasiJed 
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There was no < 
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estalsEshed SRM and resulted in what a^pcaard to be swift aad painleaB a d^eaSh 
as possible. 


11, -Subsequ^t to the executioii cjf Mtfah AfSani ieat3ied> & 
discd^ioEES with, legal cotiiMOtfor ^ SDSP and tfee g0I?QCj. that the United 


KeRta^Oeptdinmtc^ v. jReea. .533 U.9.35, l28 S.Ct. 
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c^ea eg?^, ejrelasfb reOei^.aJuJ resjoo^ to v6rb^ eattUEacds atid ‘ 
stinujli, verii^ 1iia,t tij* iamate has &defed beea Km^crcd VJMionsdous 

by the adinitdstiJatfon o£ ihe thiopcutah 

17 '. AJfSaht sad/of Ids dgsi^Dcs also contfeitjohS^ iBoaiitor the 
prhaaiy SifiisfaEJ sit^iiof sigas aB.ot»dous.sweBhi« casisod 

ir the jy SuitJs tff ttfce«Ws wore.to the tti^sue STOwndi*^ the IV 

sdfe Jf AtSaot h^- aiiy jceason to beSerc iii^ ^ pritoacy iV site is riffirt ^orfeH^ 
or has bec<ane <^stPtit?teiS, I to::t that the tlow of cheinfeais 

he stopp^ to iSie pshOaiy jfV si^, ite exipcutfexisr wfisild ihfereftSea* he 
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' iS. Mdiomrer, if Affiant, aJter that‘tfaree-iainuteiatenalf has -reasw to 
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to. atolaisfiffir the bactoip dose of sodium thlo^ttaial using the 
. secondary IV line, the tismsining eheadcsls* j^nhurdtdum bioraMe and 
ciMae, vSi he edssitete'tdred on^ afhir dooSfflrtnhtion thm 
pilsoner is uncfflEtscions snxS afber .a period of at least diree-ftdnn'tes hare 

eiap^ fiohi the hi^ecttota of fhJopw^. 

19, 4 -flfAnf -that, these igaiditiongt sgfeKuatfda Sterveto ereb ' 

► ■' t 

initiate and thesenhy elfeoinate tlw poesihimjf, hoirerer hlhn# tla^t the iuraaie usffl 
ea^pati^ce at^ unneoessaiy pain resUfii^ ftom die atoihalsfiratKin of 
pancnfoiham hrotflida and potassium chloride, 

7 


0826 
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30. fc. Ole case af an toniatB odmicteO and sfeiitaitied to prfoi' to 
' 2007 , chooses, ^ursnant.Sl SOCJL to he eamitfed in 

sentence, the oiscroent .ERM adopted %■ Affiant Mctetdes a *tswB drug pTQ’tocol, 
a^rovfid tiy &e Secretary of Cc^tectJoxxs, cotisisitog of liie adiJiieistration of ■ 
three (3) Stems of sodhre^ UiiopeaM along ^th fiijy reJi^gtams of 

’hfocride. Affictet iJcHfeyes that aitesfiate aa^r ^ 

innate Ito^ter fiiat ite msEjr es^Kaieoceesuhnic^^ caused by the 

poms to chloride, aemetis^ S85 F.3d at li24 (dttngl^ 4S7 Fv3d at 
1074), An hSBtate ^ectiiig .to be esscuted uAiiig tEdS tsira dategprotocol Win be 
ahfe to avo^d ^ aDfegcd" risk said to be associated Mrith thO SJird drug, ‘ 
potomalumcMn^ 

3l. As T@ith the ‘tSutee drug, ppofcOiCOl,* Affiant will, a®er.ad?»HJistrattoc 

direeflt® the: esccattonet* to consnenqe adtaintetesring the ^catonittm 

Duilag this initerval, Affiant and/or hie des^ee wiU again -aasess die 
4nty ifth ^ far any s^s of consdlousbess using the aforem^tiimed siandajrd 
ctjnicsl'techhlgues. Elt spears lif Affmnt thgt the inmate-slffi retmadas 
tfonsEstous within ttie three nplinites aft^ ^dmitiisteriag'thc tffiopental, I wiH , 
offdac ^at the Sow of cjiwsBaicals to tl® priiiteiy IV site b? atOKE^- 
egsGfQticflifBir will theft. b4 dinscted by ASiant to admintstcr an additioinai three (3) 
of arlopefttal to the inMtte using the bactrapiy^. 


B 
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22k AfBant along with Ifee] 
and infUgion site. If there ig any sigh of inflUraUoti or oflleaf problem with the 
rv dte, Affiant will ottce again diraot the estecaiiioiMr to stop tho flw of 
(^etoieafe to :thatf site and iwsoTt to tine of fie IV. 

2#« The will commence 


tendered itoicmsciottsisi" {he adtoinlstoa^^ 

rnffiutcsf the adidte^teaiioa' of Ihe pahmtotiliifla twomidOt the person 

lespdEoalbie tor innnmtiwtoig death is not able to ^ so^ Af®aiat''«ill srdeaf flte 
esecuUoner to Stdnitoister a second set of cheroiGals as desetihed ahove. 

34. Affiant to corniced that an tomtoto fiMccatod pnrstaaiit to the 
(jurrent will not'tone any foreseeahlp oftmnecesaary paindiiriiig 
his/h^ easecutioQ. The BRM was.ref?toed bjr Affiant to eatoinsde any 
kihstantM risfc of haim to the inmate .msdei^oing a dealh liy lethal Ejection to 
Sptito DaScofa^ 

Dated ttos of Aagiist, 20i0. 





DcS|^^5fi9itoer>li9'aEd 
bitSi i 


gpfl^ Di^nta Stoto Peoitonttosy 


Subsofbed and sworn to hcfore me this di^ of 20l0v 



(SEAL) 

IrtOOJiiOflUdfr - AffidawiL of Tiy^b^ (£w1 


South fiahofa 
Co-mthigstoH ea^dses:. 



0 ; 
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0NITEO STATES DISTRICT CO0RT 
DISTRICT OP SOUTH DAKOTA 
SOUTHERN 0IVISIOK 

DONALD E. MOELLEH, * Civ, 04-4200 

Haintiff, * 

* AFFIDAVIT OF 

V, * DOUGLAS WEBER 

tt 

DOV&LAS WEBEI^ Warden, South 
Dakota State Penitentiary. DENNIS * 

KAEMIWGK, Secretaiy of the South * 

Dakota Department of Corrections, * ' 

and DOBS 1-30, unknovTii * 

employees or agents of the South * 

Dakota Department of CotTcctions, * 

* 

De/endcuxtSf. * 

State of South Dakota * 

* ss. 

County of Minnehaha * 

I, Douglas Weber, being first duly sworn upon oath, testify on personal 
knowledge and belief a.s follows; 

1. I am the warden of tlie South Dakota State Penitentiaty. In that capacity 
I carried out the. execution of Eric Donald Robert on October 14, 2012. 
Robert's ejcecution was performed using compounded pentobarbital. 

,2. I was in the execution chamber standing at Robertas right shoulder 
during the entire execution. Qnce Robert made his last statement, I 
signaled the executioners in the chemical room to commence the 
injection. 

3. Robert remained conscious for only'45 seconds fallowing nay signal. He 
thereafter lost consciousness, expelled a snore, and remained 
unconscious until he was pronounced dead by the coroimr.*-Robert 
es^eUeds.his>la3t-'bpeadi‘ approxirKateiy-9G-second3i.a£ter I. signalad^to 
GOErnienee-the lnj.ectio.n^ After approximately 10 minutes, Robert’s pulse 
ceased. After approximately 20 .minutes, all electrical activity in Robert’s 
heart ceased and he was pronounced dead by the coroner. A copy of die 
official timeline is attached, A copy of the ofiicial timeline is attached. 


EXHIBIT 
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4* Robert esiribited virtually no signs of pain or physical distress during 
either the seconds he remained consdioua the injection iwcimenced 

or during the penod of imconaciousaesa before he died. Media ■witness 
acQOunta descaibing the ejeecutiori as^JEapid " *ewHtand “painless* are 
accurate. Robert's lawyer's description of the ex;eaution as "orderly," 
"polished,* and "peaceful* also accurately describes the event. Copies Of 
these accounts are attached. 

5. Donald Moeller will be executed with the same drug via the seme 

protocol as Robert. Due to the then-pending litigation, I ordered that the 
drugs for Moeher'h execution be tested. The phartnacist had the drugs 
tested by an independent lab. The testing informs me that the drug 
intended for use in MoeHer'a executfon has passed authoritatiye USP 
standards for purhy, potency, and sterility. A copy of the testing report 
is attached. 


Dated this 22®'*- day of October 2012. 



Subscribed and sworn to before me this 22“^ day of October 2012. 


fUni fnjh^ 

Notary Pu^mc- So'uth Dafcota 


(SEAL) 

My conenission ea:pire8; 
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! Witaessing dealt 

SSS! fmalstepinsadsaga 

MAtiWatchBfiiplaytffatli^t t ' 

SclULa'lSaS'lSrt^Kt I SjrkhntluK 

iXecUT«)NlBt£ts;5«ep)ioto By the time you read this, 

lalleriei, video ititswiews and . | Eric Robert wiE be dea^ ^ walk back to fl 

nore in a special oTilin# section [ cutedbylethMiQjecfeatorHKi E^ald 

iSSSS^”" . KSSr**^ ^otSSSSsS 

!X£CUrtOi^ RcmdOimSOn- J ^ ^ 

^{Si^ the window of a ti- 
irtr exam x’OflDa, safven otner 
peopte ^ I watched Rob^ 
he^6 hie la^ breaflia said 


mMlLVi slfin prison guards I 

lamilyreacM ! 

iftOiaijS! Death peneHysup- 1 

sorters, opponents j 

iaODD; fledctlon In Slo'jx Falls 
riMeunE; Events leading to die | 
Execution . | 

STOBSES:Pages4>-fA t 


S^eaK JUS mi vraru^a. 

Tmo were dep^sfor ATOi> 
ney Ger^:^ Mar^ JaE^eR 
who wnteh^ tbft doath irora 
cf tile oEher thi^ roonis. A 
rapor^ tom the Astsociatea 


Press ss,A I joined fiheai, TSgti:' 
Beh^County JtiEWaraanDfr 
lin Young and three otbw om- 
Tjloyses of tbj0l?OC iEtharoom. 

■ Sifer job as a media witness 
was to observe, walk back to a 
hiiefing i^oo® the Reomd 
"EU.” Johnaoii trailing centw 

^nd flnfl Wigfl? tyiflfldOCTfl ftoniCrtjl- 
er r^orters about' What hap¬ 
pened, 

Pd TiOTW witnessed stt exo- 
«j^a ut^ last Bight w J- 
caHedthreer^tors who had, 
toffldiieiuins^. 

^'he.conaensustThedsalhrt- 

■SiieVl«1friBaiS,FatieM 



i.5M fem ftlmsley trust to benefit tteatment in remote areas 


By 

research group hclndhig 
R Health reoelyed $3,5 lBil~ 
don^ for a breast chncer 
ram that will use genetics 
eraoB^Ji^^ treaJineait for 
an. 

te grant Crooi thoLecsto K- 
iarry B, Hehnsley Chartta- 
Vust v?iil su|)pcfit fwi ftficfft 

ctlxffp nttf A. coannaT'a 


■ ming 8S1 i 3 Nehtas- 

open new docra of 

lead care 

Aiw Krf« patients in our 
ragtop nud sicrosB 
the nstiott," said Dr. Amy Erie, 
mahcfll o(!wlo^* wiih the Av- 
BrsCCaaoer Institute; _ 


thaRainkote Inn in Sioux 
• The direct ret^ient of me 
tnoney will be the univErsUy ot 
K^aska Mtofhcal Ca^ io 
nwaha. Tbeunivepaltyla ppplgF 
Cancer Center will wwk wjm 
Avtsra, the Tiinlty 

cerCentssr in Minot, and 

the ^elch Cancer Cent® at 
Sheiidart Mo^oiial HCG^atal in 

^h^ant ig part of an 
aE$S. j) milliion project, with the 








Contmuad from Page 1 A 

adlf, solongasnotliiagSMS 
wrong, aaseriti^isantin- 
emitibrtbewitnesfles. - 

They were rights WJien 
WardenDcnigWeberikaked 
Associate Ihrdea Iho? 
Pomio tD cpan the white 
hlinda that oovered our 
windows fitini the Jculde of 
the execadoA chamhet:,. 
Hobat already was 
doWA. He had 
need%'in his arms and- 
dotjii.hiindages eectirbg 

l^^vJas clean-shami; 
His 'S& was short. His 
facedi^ressianless- ■ 

VTardea- Doug Wehw 
aBlc^foF.Ms last words: • 

'Die ^e stoodout; 
'It is'd^B,” spoken with 
pauses^, as. -thoaBh each 
word were its’own Sesn- 
tence:. 

- He cksed Ms eyes arid 
whispered wiiat soundied 
like'praysrs to 
aboutaminuipil'lireemin^ 
utes after 10 p,m.^ he 
hearedthreeoi'iour heavy 
sigdis’ ^d mads a sound 
sirdiW to thcAleaiing of a 
drythteat. 

JSs eyes suddenly 
opened, and his chest 
stopped luoviag. His eyes 
pemahiedopenastheassi?' - 
tent coconev checked for a 
pulseathfs wrist, fiheiEi: and 
nedk. 

Threeminutee.Hisikin 
tone had ohaag^ hjr-10:2S 
p,m., When coriwerKeor 
nethSneilpjoaoimcedhim- s 
dea^ but nothing elae 
about Robert chaiged af¬ 
ter 10:03. 

When EIUMi was 
6»eailiedin2D07,>tbeeiitird 
piO(»>sfi,fromhl8 arrival-in 
the esecution diainber to 
the pjEoeounceineiit of bis 
deem, took 3 iiiiimites.|J#? 
stopped moving she 4%^/ 
tiles after the migs v 
adt^dstered after a 
gje, heaving aiwre. He was 





. J i X ; i; . 1 ■ ■ K.'.. H V I ' 

■ ■ ■■•1 - ■; ■ ■ •- r ■: ^ :■ 








Ex^ajiiott vii!lEfle3S5e5;r^&BV» (Colpacfc/teocfaj^d Pvess and John Hu[%, ^ 

Mowing the ^kmrf&lcRobart on Monday atlheSouftOatoftaSt^^^^^ 

ta muidarln* eorrecdonsofifca' ltonaM*kJ.‘*Mn 5 on^i'tnBan esape attempt in April ZMtaisHAPflfiE/AtwusLBADSf 


in:ctoouiiced dead at lOdl 
pm. 

The ibliiutes befwe 
Eebeit's mcecution were 
more tFoubling tbtoi the 
death-We were guided 
flrom the front door 
through the ponitentfery^ 
West Gate, mt's the ^ts 
where Robert and his ac¬ 
complice Rodney Berget 
weceeaptiiredaf^killmg 
Jdmson. 

We walked through.'the 
prison j^dandinto^ old 
infiiHtary, where weaSsat 
—in9S0yiiieilBiaoe--inan 
office flllad with photos of 
littie League games. The 
leader M our group t^p 
took us to the eamoi ioohi,' 
which still ,& u8ed to treat 
paiieTEte. 

row tenti^isl^ 

'token in such a r^id, pato¬ 
is feshion icsltie wEa^ 
i^asoatiallv kJHatidBBgmi- 


roanding the death, the 
years ofiegal scrutiny,the 
prepaiatioos — all of tt 
leads to a supposedly nato- 
kss IdUlngtiKtlaats fmta 
i^tor of minutes. 

It's a maimar of death 
reserved only for peopfe 
exemtted te the United 
States. ■ ■ 

It stands in stark coas- 
ttaat to the expErienoe of 
thevicdtns. 

The Jolmson -family’s 

privatetrageflyhasplapM 
odtinthepilblic-toestoruci- 
atiitg e^eef 
^Oli, the ^ 

Berget killed J uhnson. 

LlesFl as hnypiite who^ 
followed the ease clp^y 
aurMy does, that 1 know 

johasoTibrt sonidle!^ 

^ HfiViiasbeieyedafhojne 
^dat wtodtend seemed to 
%ve no ecemies to speak 
despite his 23 years as 
euthoiflty- ligare at a 
J^h-seoiirtty prison. 


He was working on his 
63rd birthdayjhis ^ off, 
coveciitg a suiift at eome- 
Ejneeis^spost 

I feel as though I know 
Robert on- some level, as 
■wdl, horviis read about 
atidteseBrehedhishfe. 

I imagine some pecEile 
beiUeire journaiistfl mrfoy 
faUcing to grieving fam- 
ffies, Mowing tragedy or 
witijMsiog and hearing 
horrors recalled and re- 
ccunted. 

Tve n^er mat a jour-, 
naliit who does. 

■ It’s psart -of the job, 
uddehiptolBsepreaderBin- 
j 0 (jMi 6 d?£wliatthegoVOTn* 
rndht!— moludtag the po- 
Ikeaudoourts—isiQito. 

In iffactifls, for those 
dosest to a crime, we bCr 
oomepart themhotioDal 
grinder tl:at.victims,crim: 
ItolsatidtMrfaimljcs are 
putthroughafterantordea: 
tal^placa 


Justasfheyaredrai 
into the Justice eyeten 
nillla^y by a adme o 
other's creation, they 
di'ogged into the sp at 
andbecomepoblicngi 

The foaulies ida 
bodies, spend lionrs 
idg with detectives, 
tmough trials tmd i 
logs and sometimes f 
fjTj rellTriiig their' eK 
encas. lijey Uaten tc 
fenee lawyers ’ quei 
fh^cxedibilits; down 
the critoeatyi hurir t 
then ask fudges to i 
them 'pofigdoers i 

matey than victims ' 
stidwa. 

The familire 
frimide of the crim; 
h^ to lire with tile j 
meats of the vfcttms’ 
iUes and the prfilic, 
live wttii the BMino. 

Alloftliosepsoplas 
risk of getting a cafl 1 
someone like me wna 
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Jdlfn has been the public 
ssfe^ reporter slnc6.2009. 
Fotiow his bles on crbne and 
ooHits at 
Jhutt.tuitibrr,torn^, 

. askfliean torspestaadw!- 
li^-thflse.sSpenfltwes in 
the, twaii$; &f;dn iaftinned 
piibKc,- ■ 

, Itifl Mt.e|^ to hear a 
person cr $>.cinlhaotberend 

.Al UMSpoint, rye spent 
.. vi^ts tliinl^g ahotit the 
'tears 

JDhhabn ^id, hisr children, 
- Hlssjr. aad Jisae, t&. Roh- 
eifs9eQit;piCi^hcad&& - 

• vi® I^ette, who ^ent 
on^ ^nights away from 
li« hijsban4?jo 32 years, 
' feel'spme measure of da- 
sureiww? •, 

. lifowwiflMiitsyantlJeB- 


t^e Kdpaeltj ^^ssoclatecl Press andJolinHatt Uad% speaks dining a news oonfeience > 

0)1 offrlcltoberton IWwiday Rtthe Soirth Dateota StatePenttehtiaiyfn SFouk Fall*. Rnhaittonfessaif 
on* offfearHotiald’RJ." Johnson during an escape sttempt In April 2011, susHAMcs/Aaeust^Dai 


It lOiH rDUiidipe the destb, the 
jieawLOftegal scmhijr, the 
bafttee piepwattoas — all of it 
weire leads tgasoppoaedlypaia- 
an the leseklUiiigtQatlststsjiista 
guide)! matterofmiitntee. 

door Ife a nurnner of death 
.tlary's reserved oni^ fbr people 
legate eseoated Id the Un^ 
hie ae- States. ■, 

3et^ ft stands is. stark oon- 
kinSig trast to the e^ecfebee of 
thevlctliiis. 

^ the • ■ Tlie Johnson 
thedld pi^etetrage^Iiasplayed 
butthitheptihUctoeKin'Vcl- 
-Man etlit|e£ect'sluoeApril 
jtqsbf 20!il,th6 clOT''^beft.and 
a..^e fiergetkUledJciIiijishn,' 
p I feel, ^ anyone wile's 

room,' followed the osise cl^ly 
5 treat auf0iy toes, that I raioiw 
JohnsQtion some leyd 
i litoi.s He wasbeilDvedat tome 

OB are andalwtwkaQdsemaedm 
jpain- hare no enemies to specto 
?hatk of, despite Ids 23'years as 
gdin- an aumotity £igare at a ' 
i sur- hlgh-^ouiltypitieoii. 


. He was working on his 
dard blrtifulaiii his day c^f, 
coyering a mih at some* 
imeelsS^pust. 

E fefel'as though I know 
Bfibert on some level, as 
well, haviiE react nboid 
aodieSeari^dbis life. 

I Imnjpjne some people 
b^eve journalists eitoy 
toildi^ to raleviiig fam¬ 
ilies, foUownig tragedy or 
witnessing end hearing 
horrors recalled and r&< 
ooimted. . 

I've neref met a jour- 
naMwtodoto.' . 

, It'S part ccE- flie Jo^ 
whkhisto koepreadersin- 
formedofMtattliegcyei'n- 
mont ~ ittclttdlDig the po- 
lioecmdchtirts Heup to- ■ 

In practice, for those 
closest to ^ fwime, we be- 
comepartofthe emotloiial 
gnoder IhatvicthM, crim: 
malG andthflirfainilieG are 
pntthreughfifteranuirder 
talresplato. 


JuBtastbeyaredragged 
into the-Juatlce system un- 
wiltitii!y by a erima of an- 
othto's creadoti, they are 
dratoed into the spotlight 
andbeecnmspdblicSgurss. 

The faaulBS identify 
bodies, spend hours talk¬ 
ing with detectives, sit 
through trials and near, 
ings and sometimes teml- 
fy, .rdiyiag their ejgjeri- 
ances. 'Iw 11®*^ ^ ^ 
ffense lawyers guesto 
them ctedimlity, (kwnm 
tbe-cdnteathat hartto^ii 
then 'ask judges to 
•th^ Wrongtotos Mfere 
me^- than victiffiB Irete 
shown. 

ijie fattilltes and 
fri^s of the orimto®!® 
tkve to live with diejud^ 
mentg of the victims' 

Hies smd the pnbl£&i^|lm 
live wit&'the fij^ansiy >•-, 

Allofthosepeofl^at 
' risk of getting a toiMrem 
someone likse ma wnbsK^U 


se; who stru^^ to ex- 
plain liie loss m to 
Olelr young cihiidmi,-e®- 
plain whathappened Mon¬ 
day? 

And what of Robert's 
femiiy? What of his- 72- 
year-md mother, who 
worked three Jobs inheres 
of seeing hex children 
grow into a better Mfe? 
IVhat was she eKperieoc- 
ingsaber cmly son's death 
approachedl 

As acirimertoorcorina 
state thatpiita Its wOTOtOf- 
fenders to death, it was my 
dutytoiepdrtlttedto^toffl 
Urn exac^to. Tve tSi'^ 
tntotdly pr^arhig 
this, . ■ • 

I realise'that, emottonal 
'tfeparatiem is a fantgayiltut 
I'mdotogThy jdb. So w«w 
Attotoey Gaierfil..llferty 

bthjSfwiti^ea; 

Rohwifs -sirift, ■ 

eod-wlll resonate sfc toe 
other wititetoes-faritiotd' 
thanltWlllforaa.'.' 
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South Dakota iuinate wbo killed prison guard put to death m staters Srst execution since 2.., Page T or 3 




By Jljsodtttpd Pressj Published; October 15 

SIOUX FALLS, S,D, — A South Dalcota man who beat a prison guard witii a pipe and covered Ms bead 
in plastic vwap to kUlhim during a failed escape attempt was put to death Monday, m the state s tfist 
execution ance 2G07. 

Eric Robeat 50, recetvad lethal injection and was pronoitnoed dead at the state penit^daty in 
Falls at 10:24 p jm. He Is the first South Dakota, inmate to die under the state’s new sii^le-omg 
injection method, and only the 17th person to be eicecuted hJ the slate or ]>altota Territory since 1877. 


Robert had no expression on 
justice and liberty and mercy 
crimes. It isdone.*' 


his face. Asked if he had a last stftteraent, Rcheri said: “lo the name of 
'j I gitithorize and forgive Warden Douglas Weber to execute me for ttie 


As tlie diug was administered, the clean-shaven Robert, wearing orange inmate pants with a wluts 
blanket wr^ped around his upper body, appeared to be clearing his throat and . 

heavily. He to snored for about 30 seconds. HM eyes remamed opened throughout and his skia turned 

pale, eveotially gaining a purplisli hue. 


Robert was put to death in the same prison where he killed guard Ronald Johnson during 

attempt on April 12.2011. Robert was serving an SO-y ear sentence on a kidnapping conviction when he 


http://www.washingtonpofit. oojn/nationai/soutli-dakota-innmte-who-killetl-prlsoQ-guacd-s... 10/19/2012 
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tried to break out imfli fellow inmate Rodney Beige^ 50- 

Johnson’s widow, Ljuctte, said after the execution that she knows Robeit’s 4eatih will not bring back her 
husband, her chlldiwi’s father or her grandcliildien’a grandfather. 


“But we do know that the employees of the Department of Corrections and the public in generai will be 
just a Ms bit safer now," Lynette Johnson said. “We need to have more attention and focus on the 
safety of all of the ccmectional offipers in tEic state of Souti\ Dakota, Ron, none of you will ever know 
how great he is aid is missed. We stand proud for Ron," 

Lynette Jolinson, h®: two childfea and their spouses all witnessed the execution. No one from Robert’s 
family was in attendance, 

Robert ate his last meal of ice cream with Ms lawyer, Mark Kadi, on Satui^ y m gtd before fesiitig for 40 
hours for religious reasons, 

After the execution, Kadi said ^ _ 

’The problem orderly. It was so antiseptic and peaceful whal was being 

done to the mnson,”Ka^ said, “If more people were able to see the events, thembe few of 
them." - _ 

Johnson was working al one the morning of his death — also his 63rd birthday — in a part of the pri wii 
known as Pheasantland Industries, where inmates work on upholstery, signs, custom ftirniture and other 
projects. Authorities said the inmates beat .lohason widi a pipe, covered his head in plastic wrap and left 
Ms body on the floor. 

Robert thesii put on Jolinson’s pants, hat and jacket md approached the prison’s west gate. WiM his head 
down, he poshed a cart loaded widi two boxes, Berget was ludden in one of the boxes, according tea 
report filed by a prison wrorfcer after the slaying. 

Other guards became sui^dous as tlie men got closer to the gate. Wlien confionted, Robert beat one 
guard; other guards qaicldy aaiived and drifted both inmates. 

Months later, Robert told a judge his only regret was that he hadn’t killed more guards. He pleaded ■ 

guilty to Johnaon’s staying and asked to be sentenced to death, tMliog a judge last October that he woute 
otherwise Mil agaiit He never appealed his senteuce and even tried to bypass a mandatory state review 
in hopes of expediting fais death. 

Berget also has pleaded guilty in the killing but has appetded Ms deadi seutenoe. A third inmate, Michael 
NordmaTi, 47, was given a life sentence for providing matei^als uM in the slaying. 

Robert’s execution could be liie Erst of two in as many weeks. Donald Moeller is sch^uled to be put to 
death the week of Oct. 28 for the 1990 kidnapping, rape apd murder of a 9-year-old girl. Robert had 
been on death row only for about a year, Moeller has been tliere for more than two deoades. Only three 
other iffiuates currently ai'e on tlie state’s death row. 

South Dakota's last execution before Monday took place in 2007, and that was the first in the state for 
60 years, 


htfpjtfwwvVi'washiiigtonpost.coiii/natioiial/soiith-clabota-iiunate-who-kitled-prisoin-guaid-s,,. 10/19/2012 
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“You have few people on death row, few execptionsi and then you have this comcidenoe of cases 
coming all at once,” said ^hard Disfter, executive director of Ihe iioiopofit DeafliPeualty Information 
Center, “When people vraive a^qaeals, their oases start to move more qui(i:ly,*' 


Associated Press writers Amber Hunt in Sioux Falls and Blalce Nicholsofl in Bismattk con^buted to 
tliis report. 


Follow K.risti Eaton on Twitter at httpi^/tvritter.coiii/kristieatDn. 

Copyi'ight20l2 Ttie Associated Press. All rights teseived. This material may not be published, 
broadcast, rewritten or redistributed. 
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OTTBD iSTAtES DISITRICT COTOT 
DISTRICT OF SOUTH DAKOTA 
SOUTHERN DmaiON 


DONALD E. MOELLER, * 

■k 

Flaint^f, * 


* 

DOUGLAS WEBER, Warden, South * 
Dakota Stats Penitentiaiy, DENNIS * 
KAEMINOK, Secretary of the South * 
Dakota Department of Correction 3, * 

and DOES 1-20, unknown * 

employees or agents of the South * 

Dakota Departinent of Corrections, * 

* 

Dej^ndcffits, * 


qv, 04-4200 

AFFIDAVIT OF DEPONENT # 1 

i 


state of South Dakota 
County of Minnehaha 


* 

* ss. 

it 


I, Deponent # 1, being first duly sworn upon oath, testify on personal 
knowledge and belief as foUowa: 


1. Deponent # .1 compounded drugs intended for use in Donald Moeller's 
ejsBcution on or about October 3,2012. The clmgs were compound^ on 
this date to allow time for testing prior to Moeller’s execution. 

2. Deponent 4 1 submitted a test sample of the compounded drug to a lab 
cristonaariiy used by my pharmacy. The lab was chosen fay me with no 
influence from the state. On October 17, 2012, the lab reported tiiat the 
drug I compomided meets USP standards for purity, potency, sterility, 
and 30-day stability. A redacted report is attached. 


Dated this 22«‘* day of October 2012. 


Deponent #-1 

Subscribed and sworn to befor^ me this 22”''* October 2012. 

jiite d. __ 

Noyry Public-* South D^ota 

{SEAL) 

Mt' commission expires: /*:? i Z-0 1 *7 

MAXINE! Rf§TY | 
I PKmwy PUBLIC 
f SOUTH DAKOTA i 
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Release Ri^Ff ' 
Report'Date Wtizm 



Satiipte Uo. $$$21 

ProtiuM OeSGilptfon Soitrum 3fr0)g/n;i 

^tMo. ICMSiiflGA 

Eilsiry ‘ii/imz 

RaTeaw ^edfloaSofi; SPi^C-PSSD-006.0 



^eelf^tion 

eieiPata 


. aate ofT<6®t 
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NMTO.flEU/fflL 
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Paeeee 

W4f2nn 

usp<e5> 

stsrHtty 

1. Nsaative 

Negaitvts, 


ioasoi2 

USP <7^^- 

^tnsal Sforeenhg 

Magatfve 

Negative 

Passes 

10/3/2012 

USP <71> 

iPLC 

^SacSum PeitioDaitittat 

406.7% 

9S.S ntg/ml; 

Faesae 

10/4/S013 

HPLC-TM-217.0 
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* 

STATE OF SOUTH DAKOTA ’ " 

COUHTT OF FENNIHGTOK • * 

* 

* 

KDSimL mstmH * 

* 

Petitiimr, * 

* 

vs, . * 

* AFFIDAVIT OP DOUGLAS WEBER 

QOUQUS WmSRf Warden, South 

Dakota State Penitentteiy, * 

Re^ond^nt * 

Miant, after first being sworn upon his oath, states as follows: 

1. If called at trial, affiant would testi^ to the following facte. 

2. I am the Warden of the South Dakota State Pwiiteatiaiy. -In that 
capaiciiy I carried out the execution of Donald Eugene Moeller-on 
October 30, 2012. Moeller's execution w^s performed using 
compounded pentoborbitaL 

3. I was in the execution chamber standing at Moeller’s ri^t shoulder 
during the entire execution. Once Moeller made his initial last 
etftteanent, I signaled the executioners in the -chemical room to 
commence the ii^jection. 

4. After abailt40 seconds, Moeller uttered a final sentaace.in response 
to sounds being made by locked-down inmates housed in the same 
wing of the building where the earecvUtfcoi chamber is lotsded. 
Appro;dmately ..secondssafter this final senteaoe, Moellcf. lost 
consciousness and expelled a faint snore. Moeller remained 
unconaoious tiutil he w«t8 pronounced dMd by the coroner. Moeller 
expelled a few last desp bi«aths-api®3ximate^. SDseponds after I 
signaled to commence the injection. Viable indicators of a^ulse 
casised after appiwdmately 4 minutes. After epproxiiaately 23 
minutes, Moeller was pronounced dead by the ooronea*. A copy of-the 
official execution timeline reooj’d is attached hereto as Ebthibit I. 

5. Moeller exhibited virtually no signs of pain or physical distress during 
either the seconds he remained conscious after the injection 
commenced or during the period of unconsciousness before he died. 

A media witness described the execution asquick/ The witness 
''didn't see him [Moeller}-In any pain at aU.” According to the witness,. 
Moeller’s execution was, Hke reports of the Robert execution, "veiy 


IN CIRCUIT COURT 
SEVENTH JUDICIAL aRCUIT 

07 . 02-924 



exhibit 
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clinical fVety quiek. If tlila man pMiaeEesr) vraa ln pitln, [the ’wlftisss] 
didn^t BM it,* Mocller'vraw “graae* in SSrearpte 

of the media ’fritnesa' ptobEe statemeftta are attaf^ed hoietct as Sshlbit 
S. and ate an a<»urate description of the event 

6, MssBe?^waa'cxetw^'‘Hrthh'’8eaarpitrtiocitf'Md‘^^ • 

iBteaded=feriJ8c4aatii(»Kesnradea'’0i^^ieaJeaJFlwsidlTFP:^^ Due to. 
then-pending Htlgaticn .In MoeUtn'^a case, I orderad the drugs for 
JdddS^’s execution test^. The, pharmacist had the drugs tested by 
an independent lab. Thfl testte^lnibmied roe teat the confounded 
pentobarbital used in Moeller'a asecution had passed stutiioritatlTe 
USP Standards for purity, potency, and sfierlSiy. A coj^y' of the testing 
. report is att&f^d aft Stehibit 3. 

UtetedthleJ_day ofBovemberSOlS. 





S.J.1L 


JP&uglaaiW'^ter 

Subscribed to and sworn before me this day of Bovenibw 2013. 

/hh/' __ 



Notary Pumo ‘ 


My Commissloii Bixpims: 

I ' POTSY MUKBt 




SEAL 







i 


EXHIBtT 
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HOMB>AQE 9 TORIISS KELOLAND OONNECTIONS fEATWES AVQUT XEt.Oi;ANB> EM 


KElOLAND Video Player 




Actded OdoExir 30 , 2 Q 1 S 9 i 36 PM 

State Executes Donald Moeller 

The SIdu* Falls mafi who just recently ecimlttad Wiling a 9'yaar^;Jcl girf 22 years ago has been 
executed at tha South Dakota State Panltendary, 

Read Full StcxY 

rtecommended Videos 

1 i'SEARCH 

newscasts 

News _ 

Bye On KgLMAWD_ 


Upload Your Videos 




littp://www,kelol8nd.o(Hii/videoafchive/index.cfei?VideoFile=’32103£)newsciionfferenceedit., 
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HOHEPASe STORieS KELOLAKPCOMHeCnOI^ PKATURBB ABOUT KaOLAKD 


KELOLAND Video Pieyer 



Adited Octi?ber 30,20£2 PM 

State Executes Donafd Moeller 

The StWJt Palls man who Just recently aOm'rtteti kiUIng a g-ysar-oW giri 22 yeara ago has been 
executed at the South Ualcata ^ate Penitentiary. 

Read Fui! Story 



HGGomniended Videos Upload Your Videos 


SEARCH 


Newscaste 

MbW6 _ 

eyeOwKELCaAro 


hl:Q)t/Avvvw,iDElolafld,ooiii/videoarc&ive/iiidax.ofiii?VideoFfle“121 OSOnewaconfecwweedit,. 10/31/2012 
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HEUOlAm video Player 
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Addod Odabei* 30,2DIZ 9iSS PN 

State i 3 fecute 8 Ponaid Moeller 


Ij EHfBEO 


<# PtWVlOUE I HSitre’ 


The Sfoux Fails man who juat recently aiimltted ld)lln£f a s-yesr-oid girt 2Z years ago has heetl 
executed at th e South Dakota St^ peniteJitiary. 

Read Full Stery 


Recommended Videos 


Upload Your Videos 


' riewoeasts 


Eye On KaLOLANP 


Jit^;//ywwJ»lolandxoH!/videoaicMY8^(Ie«xfin?VidfioFilo^l2i030iiewBco!iifere!nceedh.., iO/31/2012 
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Added OE^bsr 30,3012 9;36 PM 

State Executes DonaM Moeller 

The Sioux P^lls man who Just nscently admitted kflllng s S-year-oid girt 22 years ago has been 
executed at the South Dakota State Penibentiarv. 

Read Full Story 


l^eeommendeid Videos 


[ 


SEARCH 


Upload Your Videos 


KcVtfgCBSitS _ 

mm _ 

By« OnKgLPlAWfi 


ht^u7ww.ke!olflad,com/v[daoW’oMWindex.c&i?Vl(ieoFilei=‘121030iiewsooiifei:fliioeed^.. 10/31/3012 
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Added 0e!!pber3a, 2012 9:36 PM 


diBpilKIrtOUS 1 flEXTSp 


State Executes Donald Moeller 


The Sioux Ffeils rrtai who just recently sdmfttad kitlinj a S-year-oid girl 22yea(«aoo has been 
fflceojted at the Soutli Da tota State Penttertlaiy. 


Ftead Full Sbory 


iRecontiTnended Videos 


NvuACUCI 


Ere On KBUOLANO 


Upload Your Videos 
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UNnm STATED PISWCT COOKT 
DiStllUCT OF SOWTH OAROTA 
SOVTHmm DIVISION 


OCT H 2012 



3?OirMJ> BfO&LLBRr 

Plaint^^f 

Vr 

DOtrcSMS WBBSJR, Warden, South 
Dakota State PenEtentiaiyf DSimiS 
KABMHGK, Secretary of the South 
Dakota Department of Corrections, 
anil DOBS 1-30, unknown 
CtttgaloyeeB or agents of the South 
Dakota Departmwit of Corrections, 

D^endanfs, 


* ■ Civ, 04-4200 

* 

» apfidAvit of dbponsnt # i 
* 

* 

* 

* ■ 

A 

* , 

tSf 

* 

* 

# 


state of South Dakota * 

* 3S, 

County of Minnehaha * . 

I, Deponent M .1, being first duly sworn upon oath, testify on personal 
knowledge and belief as follows: 


1. Deponent 4 3 compounded drugs intended for use in Donald Moeller's 
sxMution on or about October 3, 2012, 'Ihe drv^ were 'compounded on 
this date to allow time for testing prior to MoellK''h execution. 

2, Deponent # 1 submitted a test sample of the compounded drug to a lab 
customarily used by my pharmacy. The lab was chosen by me with no 
inttuKice from the state. On October 17, 2012, the iab reported that the 
drug, I compounded meets USP standards for purity, potency, sterllily, 
and 30-day stability. A redacted report is attached. 


Dated this 22"* day of October 2012. 



Deponent # 1 

Subscribed and sworn to before me this 22" * day ^ October 2012. 

Rotmy PqblioJSouih odpota 

(SEALJ ^ 

My commission expires: \ 7 


JsourwoAKorAi 
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DECLARATION OF JOSEPH F. ANTOGNINL M.D.. M.B.A, 


JOSEPH F, ANTOGNINI, does hereby declare and say: 

1. My name is Joseph F. Antognini. I am a medical doctor, board-certified in 
anesthesiology. I received a B,A. degree from the University of California, Berkeley in 
Economics in 1980. I received my M.D. degree from the University of Southern California in 
1984, I also received an M.B.A. from California State University, Sacramento in 2010. I was 
previously the Director of Peri-operative Services at the University of California, Davis Health 
System and a Professor of Anesthesiology and Pain Medicine and Professor of Neurobiology, 
Physiology and Behavior at the University of California, Davis, I am licensed to practice 
medicine in the State of California. I have over 30 years of experience practicing anesthesiology 
since 1984 when I began my residency at the University of California, Davis Health System. I 
am the author or co-author of over 200 publications. My area of research has been focused on 
anesthetic mechanisms, specifically related to where anesthetics produce unconsciousness, 
amnesia and immobility. A true and correct copy of my curriculum vitae is attached hereto as 
Exhibit B. 


2. I have reviewed, and am familiar with, the allegations made in the complaint, the reports 
and/or declarations of Plaintiffs’ experts, and additional information in the documents described 
below. 


Scone of Engagement 


3. I have been asked to render expert opinions in the fields of general medicine and 
anesthesiology, especially regarding the use, actions and efGcacy of pentobarbital, in relation to 
South Dakota’s lethal Injection protocol, and the effectiveness of the procedures therein. I have 


EXHIBIT 


also been asked to render opinions regarding the efficacy of pentobarbital in the case of Charles 
Rhines, a condemned prisoner. This report contains a complete statement of my opinions, and 
the basis and reasons therefor, including the facts or data I have considered in forming them. 

The opinions that I do provide are within ray field of anesthesiology and such fields as are 
necessarily related to anesthesiology, including general medicine, pharmacology and physiology, 
and fall within the scope of my expertise. AH opinions expressed herein are stated to a 
reasonable degree of medical and scientific certainty unless otherwise noted, 

Comnensation 

4. My fee schedule for this matter is as follows: $650 per hour for nontestimonial work; 
$700 per hour for deposition or video testimony; $6000/day for in-person testimony and travel. 

Materials Reviewed 

5. I have conferred with attorneys for Defendants. Among the documents I have reviewed 
in connection with this case are the complaint (49CIV19-002940, filed 10/22/2019), publications 
in the “References Cited” section and tiie report of Craig Stevens, PhD. A list of documents I 
reviewed in preparation of this report is included in Exhibit A, 

6. lam advised that discovery is not complete in this case and that more documents and 
information may become available to me at a later date. Should additional documents or 
information be provided to me for review and analysis, I reserve the right to take those additional 
materials into account, and to modify and/or supplement my opinions accordingly. I may also be 
present at hearings and/or trial. I may take into account any testimony or other evidence to the 
extent related to my opinions; I may modify and/or supplement my opinions accordingly. In 
performing my analysis, I have relied on my professional training, education and experience, 

The opinions presented in this report are my opinions and mine alone. I have reviewed and 
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considered documents and information and identified those materials (Exhibit A). These 
documents and other information that 1 reviewed and considered are of a type reasonably relied 
upon by experts in the field of anesthesiology, general medicine, physiology and pharmacology 
in forming opinions or inferences on questions in this area. I have looked upon all of these as 
valuable sources of information that I am obliged to consider. 

Background 

7. The intravenous administration of five (5) grains of pentobarbital would result in 1) rapid 
and deep unconsciousness within 20-30 sec, followed by 2) markedly depressed drive to breathe, 
followed by 3) absence of breathing, followed by 4) decreased oxygen levels in the body, 
followed by 5) slowing of the heartbeat, followed by 6) the heart stopping, i.e,, death. During this 
period there will also be cardiovascular depression and collapse. 

(see http://emedicine.med5cape.eom/articIe/813155-overview#a5 accessed 10-23-19) 

8. As stated above, pentobarbital (5 grams) causes rapid unconsciousness followed by 
respiratory arrest, cardiovascular collapse and death. After intravenous injection of 5 grams 
pentobarbital, concentrations of pentobarbital will far exceed the lethal concentrations—see 
Table L, package insert for pentobarbital in References Cited (Exhibit A) and extrapolating ftom 
data oiEhmebo (1974). Once respiratory depression and arrest occurs within 1-2 minutes, the 
unconscious inmate then begins to use up the oxygen stores in his body, which are estimated to 
be 1200 ml {Campbell & Beatty, 1994). Normal oxygen consumption is about 250-300 ml/min, 
and virtually all the oxygen in the inmate’s body will be used after 4-5 min. In fact, estimates of 
oxygen saturation after apnea confirm this relationship {Farmery & Roe, 1996). Before all the 
oxygen is used, however, the heart will be affected, will begin to slow and will then have 
periodic irregular beats. It likely will take several minutes before the heart stops all together. At 
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that point, death is declared. This process, as described, is irrefutable. It is based on the known 
actions of pentobarbital and sound pharmacological and physiological principles, and the known 
effects of these doses of pentobarbital in lethal executions. 

9. These actions of pentobarbital are consistent with data published by Aleman et al., 

(2015), a study extensively discussed in the recent US Supreme Court case BucUew v, Precythe, 
No. I7“S151 (decided April 1,2019). In Hie Aleman study, horses were administered large, lethal 
doses of pentobarbital, with a mean time of infusion of 47 seconds, and the horses developed 
electroencephalographic brain silence (i.e., flat line) at a mean of 53 seconds after the initiation 
of the infusion, that is, EEG silence occurred on average, 6 seconds after the infusion finished. 
Because loss of consciousness occurs before EEG silence, these data fit with a time frame of 20- 
30 seconds for loss of consciousness after the initiation of the pentobarbital infusion. 

10. In a similar study (Buhl et al., 2013), the time to collapse (when the horses went from 
standing to falling to the ground) was about 27 seconds (the average of the means of the four 
groups studied; see their table 2) after the initiation of the infusions. They also noted that 
respiratory arrest occurred simultaneous with falling to the ground in most horses (2"‘* paragraph 
in discussion). 

11. These actions of pentobarbital listed above are consistent with the actions of an ultra-fast 
acting/ultra-short acting barbiturate that is administered in a large lethal dose as specified in the 
South Dakota protocol. 

12. It is important to understand how barbiturate drugs can be classified as “ultra-short 
acting”, “ultra-fast acting”, “fast acting” and “short acting”, and how this classification is not 
absolute, and depends in large part on the dose of the drug and the route that it is administered 
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(oral versus intravenous). The term “short acting” refers to the duration of action, that is, how 
long (time) does the drug have its intended effect, while “fast acting” refers to the onset of 
action, how long does it take for an effect to occur. In the case of barbiturates, an “ultra-short 
acting” barbiturate at a typical clinical dose has a duration of 5-10 minutes, while a “short 
acting” barbiturate at a typical clinical dose might have a duration of 15 minutes (see Table, 
Exhibit C). These concepts are outlined graphically in Exhibit D. 

13. In the chapter in Miller’s Anesthesia (P‘ Edition, 1981) which contains the material on 
barbiturates, the author writes: 

“For matters of classification, the barbiturates are divided into four 
classes according to their duration of activity: long-acting, medium-acting, 
short-acting, and ultra-short-acting. However, this classification is often altered 
depending on the route of administration (oral versus intravenous), dose, use of 
other compounds, and the species.” {Stanley, 1981). 

Because this chapter was written within a few years prior to the 1984 South Didcota law, 
it informs our understanding of how barbiturates were classified at the time. Clearly, the author 
conveys the idea that the classification of barbiturates is subject to interpretation and 
circumstances, specifically dose and route of administration. 

14. The inexactitude of this classification has been known for many years and found to be 
“scientifically unsound” {Mark, 1969). In 1969, L.C. Mark described the classification as archaic 
{Mark, 1969) writing: 

‘The spectrum of barbiturate effects extends in dose-dependent fashion 
ftom sedation to hypnosis to anesthesia to poisoning to death. Any of these 
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effects can be achieved deliberately or accidentally by any barbiturate given 
in appropriate dosage.. 

15. Likewise, Breiraer wrote (Bremer^ 1979): 

“It is surprising that this classification still persists in pharmacology 
textbooks”. 

16. In fact, Dr. Stevens, in his chapter on CNS active drugs (Brenner and Stevens, 
Pharmacology, 2018) makes no mention of ultra-short-acting barbiturates, and lumps 
pentobarbital and thiopental together as “short acting” (see his Table 19-1, pg 209). He 
distinguishes thiopental’s onset of action fiom pentobarbital’s onset as “very fast” versus “fast” 
but specifies that the onset for thiopental is for the intravenous administration, while for 
pentobarbital he describes attributes related to oral administration. Thus, even Dr. Stevens’s 
description indicates that these differences are open to interpretation depending on the drug and 
mode of administration. 

17. The administered dose of these drugs, relative to the classification, is important to point 
out. If a small enough dose of pentobarbital is administered, no effect is observed. If 
incrementally larger doses are administered, eventually an effect would be seen, but its duration 
could be on the order of just a few minutes, and thus the drug would be “ultra-short acting”. For 
example, in the Ehrmbo study (1974) only 3 of 7 subjects administered 100 mg pentobaibital 
intravenously fell into a light sleep, and that was for 20-30 min. Thus, a smaller dose in those 
subjects would have likely produced a shorter duration of action, while a slightly larger dose in 
the other four subjects would have likely produced an effect with a duration of action in the 
range of 5-10 minutes (see Exhibit D for graphical representation of this concept). 
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18. With thiopental administered at large sub-lethal doses for a prolonged period, the 
duration of action would likely be on the order of hours and would clearly exceed the “ultra-short 
acting” range. Finally, if thiopental is administered in large lethal doses, as in the setting of an 
execution, clearly its classification as an “ultra-short acting” barbiturate is meaningless. 

19. The decision in the Montana case {Smith v Montana State Dept of Corrections^ 2015 WL) 
as cited in the complaint, also uses the terms “ultrafast acting” and “ultrashort acting”, and 
groups the two together (see table at *3), and likewise does the same with “fast acting” and 
“short acting”. Furthermore, the Montana decision describes the opinion of Dr, Heath as follows: 
“it is often important to have a very quick transition from consciousness to unconsciousness” and 
that “this is the purpose of the development of ultra-fast-acting barbiturates.” (at *2 of the 
decision). 

20. To reiterate, these distinctions mentioned above help inform our understanding of the 
term “ultra-short acting” in the context of lethal execution. Thiopental and methohexital, which 
the inmate claims are ^^rltra-short acting”, would not be so at the doses and route administered 
for lethal injection. At much larger doses, thiopental is not ultra-short acting. Patients 
administered large doses of thiopental for prolonged periods do not awaken quickly. 

Furthermore, as noted above, pentobaibital at the dose administered in the South Dakota protocol 
(5 grams) would induce rapid unconsciousness, within 20-30 seconds. 

Conclusion 

21. It is my opinion, to a reasonable degree of medical and scientific certainty, that 1) the 
inmate would become unconscious within 20-30 sec after the initiation of the infusion of the 
pentobarbital, followed by respiratory arrest, cardiovascular collapse and death; 2) injection of 
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rnsssivc doses of bsebiturAtes in this itirnate would not inflict iDild^ moderate or severe pninj 3) 
these actions of pentobarbital are consistent with a drug classified as an ultra~fast acting/ultm' 
short acting barbiturate when administered in these massive doses, 

22. Should additional inibrmation become available I reserve the opportunity to amend my 
Statements herein. 

Date: October 26,2019 

Joseph F. Antognini, M.D., M.B.A. 
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EXHIBIT C 

Table showing typical onset times and durations of action for thiopental (intravenous) 
and pentobarbital (oral and intravenous) 



TYPICAL 
ONSET 
(Clinical dose) 

TYPICAL 
DURATION 
(Clinical dose) 

TYPICAL ONSET 
(Execution dose) 

TYPICAL 

DURATION 
(Execution dose) 

Thiopental 

(Intravenous) 

10-40 seconds* 

5-8 minutes* 

• 

5-95 minuteSj 
mean 30 
minutes** 

10-40 seconds 

Beyond duration of 
execution 

Pentobarbital 
(oral pill) 

15-60 minutes* 

1-4 hours* 

NA 

^NA 

Pentobarbital 

(intravenous) 

1 minute* 

15 minutes* 

20-^0 seconds** 

Beyond duration of 
execution 


#Pentobarbital data from US National Library of Medicine TOXNET (accessed 10-26-19): 
httos://toxnet.nlm.nih.gov/cgi-bin/sis/search2/r?dbs+h5db:®tertTH-<g>m+ig>rei+76-74-4 


*Thiopental data from US National Library of Medicine TOXNET (accessed 10-20-19): 
https://toxnet.nlm,nih.gov/cgi-bin/sis/searcli 2/f?./temp/~DaPJwi:l 
## based on Aieman et al. (2015) and Buhl et al. (2013) 


** Wyant GM, Dobkin AB, Aasheim GM. Comparison of seven intravenous anaesthetic agents 
in man. Brit J AnaesUiesia 1957; 29:194-209; totai dose about 10.5 mg/kg in divided doses. 
These data show how just a 2-3x the usual clinical dose markedly increases the duration 









This schematic drawing shows how two drugs can have different 
durations of action. The brain concentration of the "short-acting" red 
drug is above the minimal brain concentration (dashed blue 
line) needed to produce the desired effect for a longer amount of time 
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Mr. Rhines was not dilatory in seeking to enforce his statutory right to be 
executed according to the law in existence at the time of his conviction. To be clear, Mr. 
Rhines could not have brought the instant action to enforce his statutory right until the 
State informed him on October 17, 2019, that it would not comply with its statutory 
obligations. Unlike any prior litigation, Mr. Rhines is not challenging the protocol, only 
seeking to ensure that the State will follow the law as required by SDCL § 23A-27A-32.1 
and SL 1984, ch 181, codified at SDCL § 23A-27A-32 (1984.). 

Contrary to the State’s Response, the Notice of Adoption of Revised Execution 
Policy and Protocol dated October 24, 2011 (“ERM”), put Mr. Rhines on notice that the 
DOC would comply with the law in effect in 1993 if Mr. Rhines so elected, not that it 
would disregard the statute’s plain language. Notably, the State quotes a sentence from 
the ERM, but then omits the entirety of the sentence; the entirety actually supports Mr. 
Rhines’s position. Compare State Resp. at 2 (arguing that the ERM “informed Rhines 
that if he elected the 2-drug protocol, he would be ‘executed by the 2-drug protocol set 
forth herein.”’) with ERM A.12(B).C1 (State’s Exhibit 1 at page 3) (explaining that 
inmates sentenced to death before 2007 “shall be executed using the 3- or 1-Drug 
protocol provided in this document. . . unless the inmate requests in writing . . . that the 
inmate wishes to be executed by the 2-Drug protocol set forth herein in accordance with 
South Dakota law as it existed prior to July 1, 2007.’’ (emphasis added)). The express 
language imposes a limitation on the protocol’s application to ensure compliance with 
statutory law as it existed prior to July 2007, i.e., the 1984 statute in this case. 
Implementation of the 2-drug protocol “in accordance with South Dakota law’’ requires 
the DOC to use an ultra-short-acting barbiturate. 


1 



Thus, on the face of the ERM, Mr. Rhines had no reason to believe that, if he 


elected that option, the DOC would fail to comply with the South Dakota law as it existed 
prior to July 1, 2007, because (1) sodium thiopental was an option in the ERM and (2) the 
ERM stated that Defendants would follow the pre-2007 law. 

There was no foreseeable, let alone ripe, issue regarding the State’s use of 
pentobarbital until the State indicated, on October 17, 2019, that it would not comply 
with its statutory obligations—contrary to the ERM mandate that the State would not in 
fact act “in accordance with South Dakota law [in 1993].” 

As it did below, the State continues to direct attention away from the issues before 
this Court. It relies on cases that have no bearing on the South Dakota statutes at issue or 
this Court’s task in this case. Eor instance, the State relies on numerous Eighth- 
Amendment cases focused on whether an execution protocol likely will produce 
unnecessary suffering. See, e.g., Powell v. Thomas, 641 E.3d 1255 (11th Cir. 2011); 
Jackson v. Danberg, 656 E.3d 157 (3d Cir. 2011); Ferguson v. Florida State Prison, 493 
F. App’x 22 (11th Cir. Oct. 18, 2012). Other cases involve federal constitutional claims 
that have no bearing on how this Court reads and applies the plain language of its 
statutes, including one case that expressly noted that “‘[a] violation of state law does not 
by itself constitute a violation of the Eederal Constitution.’” See Pavatt v. Jones, 627 
E.3d 1336, 1340 (10th Cir. 2010). This Court should not condone any violation of state 


law. 
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